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EDITORIAL

Welcome to the first issue of the Free Law Journal, a print and electronic journal aiming at promoting
respect of the rule of law and the fair application of justice everywhere through the sharing of juridical
research.

While the Free Law Journal is a new publication as such, it builds upon the previous year of activities
of the Eastern European Law Journals, and merged within the Free Law Journal. It builds upon those
previous success and extends the previous purview of activities to all types of laws across the world.
So far, we are receiving a high volume of articles in particular from Central and Eastern Europe. We
continue to welcome those and encourage even more academics from the Middle East, the Maghreb
and Northern, Central and Southern Africa to submit their articles. We desire to be truly international
in scope and to offer comparative point of views in order to sustain the development and maintenance
of the rule of law everywhere. As such, all articles are welcome and none are refused on principles : all
that are accepted are so on merits.

Turning to our new publication, we hope that you will join the sharing of your research though us and
that you will contribute to supporting the rule of law. This point is a major one as avery little step in
the development of a coherent and respectful system of law counts everyday.

Indeed, the last century of development of legal systems everywhere has been truly amazing and
developments under the United Nations’ system in the last 60 years has provided much in way of
comparaison of national and international perception of what law is and should be, in accordance with
cultural imperative.

Sadly, as ideas and commitment by some to the rule of law develop, there are always setbacks and
attacks on the respect of human rights, the rights to a fair trial and simply the administration of proper
justice within a nation and at the international levels.

This, with the previous acceptance of subjugation in international law, has led Africa to be drawn into
illogical boundaries, engendering many conflicts that otherwise could have been avoided through the
years. The opposition of the right/left dialectic during the cold war further contributed to many
acceptance of regimes deny the respect of human rights and the very denigration of justice through
corruption. From Central to South America ; from East to Far Asia, from Western to Eastern Europe,
no country has been without period of profound questionments of its legal system, reforms or attacks
from within and without.

As we witness oday further imbalanaces on the international stage, from Bosnia to Palestine, from Iraq
to Belarus, from the Congo to Kashmir, in is evident that the rule of law is often subverted by the
imperative of politics and the rule of might.

Still, there are courageous jurists everywhere condemning violations of justice and demanding its fair
application to all, in equality. Those jurist, supporting and aiding to develop civil society, are the hope
for a better future under the guidance and fairness of the law.

We hope that you will be part of this and that you will forge ahead in sharing your reasearch and
helping establish common legal norms.

With hope,

Louis-Philippe F. Rouillard
Editor-in-Chief, Free World Publishing Inc.
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ABSTRACT

This article presents an argument for the creation of a new type of democracy, namely, Democracy of
History, for addressing the issues to which modern democracy has not been able to address itself.
Democracy of History rests on this primary principle, that participation in the government is based on
participation in the evolution of history in all its forms. This article is not meant to be a thorough study
of Democracy of History. It only inquires into the identification and justification of the main issues
Democracy of History raises. This required, at this stage, using philosophical concepts to lay the
foundations of Democracy of History, which prepares the ground for dealing with much complex and
practical questions, such as whether determining a group’s historical participation is possible, or
whether participating in their government is possible for groups based on their historical
participation, or whether the world is in need of a new type of government based on the principles of
Democracy of History.

* LL.M. 1995, Harvard University Law School (Massachusetts, USA); LL.M. 1992, American University Washington
College of Law (Washington, D.C.); Doctorat en droit 1986, University of Poitiers Law School (France); D.E.A. 1983,
University of Poitiers Law School (France); LL.B. 1982, Lebanese University Law School (Lebanon). Dr. Frangi is full-
time Senior Lecturer-researcher at the Holy Spirit University of Kaslik (Lebanon), and professor of international law and
philosophy of law at La Sagesse University Faculty of Law (Lebanon). This article is taken in substantial part from a paper
submitted to Harvard Law School on May 23, 1995.
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INTRODUCTION

A. SUBJECT-MATTER OF DEMOCRACY OF HISTORY
1. THE IDEA OF GROUP

1. The inclination to be part of a group belongs by nature to all human beings. A sign of this is man’s
ability to form a language, and to laugh. For language and laughter are the proper human tools by
which human souls associate. It might be contended that some men are not inclined to be in groups,
and therefore that this inclination does not belong to the nature of man. | cannot agree. Some
individuals might be prevented from being part of a group because the performance of a creative
activity requires solitude, or because of political, religious, or social reasons.

2. HIERARCHY OF GROUPS

2. All animals are alike in the respect that they possess by nature a certain kind of interaction; for
every animal is defined by its place in nature. Most animals, however, live individually, and their
groupings are often mediated by the environment. Nevertheless, some animal groups, such as
termites, ants, bees, and wasps, display intimate behavior, although their group activities reflect largely
unlearned patterns of behavior. Other animal groups operate less by inherited instinct than by almost
learned behavior. This is mainly true of chimpanzees, but can also be found with fish, wolves, birds,
and deer.

3. The ability to transmit information proves that memory exists in some animal groups, since
understanding among members of the group follows a certain standard system of communication.
Memory, however, means one thing to animal groups, and another thing to human groups. Human
groups have a memory because they can produce culture, and, therefore, make a history, for it is the
culture of the group as a whole that is transmitted from generation to generation. This is done by
means of language, the unique human sign of a group's memory, and its way of life. But, in animal
groups other than human, the ability to group for avoiding certain things because of a natural instinct is
only called prudence and, therefore, memory.

4. The association of many singular "intensions" received in a group's memory can produce a group's
experience.> An indication of this is found in certain types of actions which, though committed against
individuals, are remembered by those individuals to be committed less against their persons
individually than against their group collectively. Genocide, for example, is a type of group crime
even when it is committed against some individuals who belong to that group. It is said that the group
as a whole survives the genocide when only few individuals actually survive.

5. A group's experience, then, arises from a group's memory, since certain types of things are avoided
or accepted in the future based on the remembrance of certain things that occurred in the past. Still, it
can arise from a group's self-consciousness, and becoming. Singular activities that make provisions
for the group's future are also parts of the group's experience. Thus, experience is not only a reflection
of the past, but also a participation in the becoming; for becoming is the perpetuation of groups’
identity, and necessarily arises from an association of many experiences. Since participation in
becoming finds its best expression in thought, experience, then, is most appreciated where it is
concerned with thought.

! See ARISTOTLE, METAPHYSICS, Bk. I, 1, 4 at 5 (Loeb Classical Library, Harvard University Press: 1989): “It is from
memory that men acquire experience, because the numerous memories of the same thing eventually produce the effect of a
single experience.”
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6. Thought can experience becoming at the level of imitation. This kind of becoming is primarily
found among some animal social groups; for it is by an inherited instinct, thus by an imitation of
nature, that these groups survive. So it is by imitation that the activities of social animals, such as
bees, are transmitted from generation to generation. This kind of becoming is, however, found at the
lowest level among human groups because the imitating group survives, and perpetuates its identity,
by mediation of the imitated group. Also, thought can experience becoming at the level of intellectual
activity, since it is the proper growth of a group, where to rise to historical self-awareness, to refute
imitation, in a manner similar to the proper growth of human beings, where stepping into adulthood
requires revolt against basic social ideas of dependency. Group thought can most experience becoming
at the level of creative activity, for it is in creation that a group most rules over facts, and, therefore,
can perpetuate for generations.

7. Thus, the democracy we want to propose deals with groups. But, since every group is constituted of
individuals, it is, therefore, also concerned with the individual as part of the group, and the individual
simpliciter. And the reason we are undertaking this study is that, since every individual is by nature
inclined to be in a group, and since modern democracy considers that people rule only as individuals, a
democracy that considers individuals must therefore also be one that considers groups.

8. If our democracy is concerned with groups, we must show what kind of group with which it is
concerned. Understanding would be helpful for us, first, how the "rule of the people"” is conceived
under modern democracy, and second, what kind of group our democracy wants to investigate; for a
group is part of the people; and to understand the part we must first understand its whole.

9. It is considered that democracy is the rule by the people, made out of the people,? since, just as a
thing is governed by its source in the manner of an activity by its idea, so people's rule must be
governed by the people. Also, in order for the people to rule, the rule of the people must be made for
the people, since just as in order for a thing to be considered perfect it must be united to its source, as
St. Thomas Aquinas states, for example, the starting and the ending point in a full circle, so the rule of
the people must be made for the people. Still, for the people to rule, the rule must be made for the
common good of the people, since just as the artist's activity is directed to the completion of the artist's
idea, for an idea finds its satisfaction when it is completed, in a similar way the rule of the people is
said to satisfy the people when it is completed for the common good of all people.

10. Now, the group is part of the people. And a group may participate in the government based on
three precepts: (i) When a group participates in becoming, namely, in the evolution of thought; (ii)
When the group's participation is made for the benefit of the wide world, and (iii) when the group's
participation deals with the essence of things, and not only with their existence; for to participate in the
development of the most basic principles that rule over the world at all times is most noble, yet most
fruitful to all the world over.

11. From what has been said, then, our democracy is clearly concerned with groups, and primarily
with historical groups, and a group is qualified as historical if it participates in the evolution of
thought.

B. NATURE OF DEMOCRACY OF HISTORY
12. That this democracy is not a national or regional democracy is clear from the historical group's

activity. It is because of the universal character of a group's activity that an influence can be exerted
on history as a whole. Now the influence that a national or a regional group can exert on the history of

% See Alan Ider, “The American Democracy and Judicial Review”, 33 ARIZ. L. REV. 1 (1991).
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its region or state is related to that exerted by a group on history as a whole, as form is related to
substance. Just as substance is prior to form in essence, and grounds its existence, so world history is
prior to national or regional history, and grounds its existence. An idea that has participated in the
evolution of world thought will certainly contribute in the evolution of national or regional history.
Khalil Gibran, a Maronite Lebanese-American, has tremendously revolutionized the use of Arabic
language in the Arab world. Gibran, however, was, in turn, deeply influenced by Friedreich
Nietzsche, the German philosopher whose writings have more participated in the evolution of the
world thought than Gibran's have, although passages from the latter's PROPHET, have been widely
read, in lieu of passages from the New Testament, during marriage ceremonies in Protestant Churches
in the United States, and in the wider world.

13. This democracy, then, is a Democracy of History, a historical science that studies historical
groups, i.e., groups which have participated in the evolution of thought.

14. Having defined first what this democracy is concerned with, and then what it is, namely,
Democracy of History, I must now show what this democracy intends to do with that with which it is
concerned.

C. OBJECT OF DEMOCRACY OF HISTORY

15. If the aim of Democracy of History is to show how a group is entitled to participate in its
government based on its participation in the evolution of thought, establishing knowledge about this
right, then, would justify this democracy's ultimate goal, namely, that there should be a new type of
government that would answer to the common good, and thus resolve the individual-group conflict
within the idea of democracy today.

16. From what has been said, then, the subject-matter of Democracy of History is evidently to
consider groups, and, particularly, historical groups; that it is not by nature a national or regional
science, but a historical science that studies the participation of groups in the evolution of thought ;
and that its aim, to which this whole inquiry is directed, is to know how historical groups are entitled
to national or regional participation, thereby answering satisfactorily to the common good.

17. 1 still have to show how Democracy of History uses that with which it is concerned to reach its

aim, namely, how it defines its issues, and uses its principles, and subject-matter, so that it may reach
its ultimate goal.

PART I: THE ISSUES RAISED BY DEMOCRACY OF HISTORY

18. To appreciate a thing is to appreciate it within its environment. Since Democracy of History is
part of democracy, we must, then, appreciate the issues raised by Democracy of History within the
issues raised by democracy in general.

A. THE ISSUES UNDER DEMOCRACY OF HISTORY TAKEN INTER SE

1. GENERAL ISSUES

19. That democracy of today encounters problems is evident from its source, aim, and means. If the
people are the ultimate source of a democratic government, then Democracy of History wants to know

DR ANWAR FRANGI - DEMOCRACY OF HISTORY 10
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how, for example, it is possible that the American Constitutional Convention created the basic law in
Philadelphia in 1789, for a nation that did not yet exist; and how it is possible that the Charter of the
United Nations was shaped at the Congress of nations in San Francisco in 1945, for a world nation that
did not yet exist. Also, granted the establishment of a government, Democracy of History wants to
know why the concept of people, which has also been conceived as the ultimate aim of a democratic
government, does not include the concept of group under modern democracy, and why equality and
liberty, which are conceived as the elements of modern democracy,® apply to individuals, to the
exclusion of groups. If "all should have some share in the government,” as St. Thomas Aquinas states,
and if "all" denotes the nature of human beings, so that every individual would be entitled to the rights
given to all human being by virtue of being human, Democracy of History wants to understand, then,
why the idea of ‘group’ should be excluded from this nature, when all men are by nature inclined to be
in groups. The fact that in some countries, such as Lebanon, modern democracy applies to groups, all
religious communities having some share in the government, does not refute the fact that it does not
deal with groups. Even as all communities live together in Lebanon, which is a sign of liberty, and all
have a share in the government, which is a sign of equality, the liberty and equality of the Lebanese
citizen are still affected. For the Lebanese citizen would lose major civil and political rights, such as
the right to vote, the right to marry, and the right to rule, if he or she would choose not to belong to a
particular religious community.

20. Still, there is the problem of the means used by modern democracy. For "all" expresses the need
of political services given to "all" through the right to vote. But, the right to vote is in many ways
altered by many other democratic means, such as the media, or the charisma of the leader. Therefore,
what is called a rational vote under modern democracy appears to be irrational under Democracy of
History, indeed.

21. After pointing out, in general, the problems which modern democracy faces, | must now point out,
in particular, how these problems should be approached in relation to Democracy of History.

® See, e.g., HOBBES, LEVIATHAN, Part II, Chap. XXI (Bobbs-Merrill Co., IN: 1958); LOCKE, TREATISE ON CIVIL
GOVERNMENT, Chap. IV ("Of Slavery"), Sec. 22, p. 16; Chap. VI ("Of Paternal Power"), Sec. 54-57, pp. 35-37; Chap.
VII ("Of Political or Civil Society"), Sec. 87-94, pp. 56-62; Chap. XI ("Of the Extent of the Legislative Power"), Sec. 142,
pp- 95-96 (D. Appleton-Century Co. 1937); ROUSSEAU, LE CONTRAT SOCIAL, Bk. Il, Chap. IV ("Des bornes du
pouvoir souverain") ['On the Limits of the Sovereign Power"], pp. 42-46; Chap. XI ("Des divers systemes de législation")
['On the Various Systems of Legislation™], pp. 62-64, esp. 62 (Librairie Hatier: 1936):

« Si I’on cherche en quoi consiste précisément le plus grand bien de tous, qui doit étre la fin de tout systéme de législation,
on trouvera qu’il se réduit a ces deux objets principaux, la liberté et I’égalité. » [If we ask in what precisely consists the
greatest good of all, which ought to be the aim of every system of legislation, we shall find that it is summed up in two
main objects, liberty and equality.]

HEGEL, PHILOSOPHY OH HISTORY, Part I, 124-125 (Dover Publications Inc., N.Y.: 1956): In China, we have the
reality of absolute equality... Since equality prevails in China, but without any freedom, despotism is necessarily the mode
of government.

Part 11 at 260: In Athens a vital freedom existed, and a vital equality of manners and mental culture; and if inequality of
property could not be avoided, it nevertheless did not reach an extreme.

THE DECLARATION OF INDEPENDENCE,

We hold these truths to be self-evident, that all Men are created equal, that they are endowed by their Creator with certain
unalienable Rights, that among these are Life, Liberty, and the pursuit of Happiness...

THE CONSTITUTION OF THE UNITED STATES, See Preamble; Article IV (Sec. 2); Amendments I-X, XIII (Sec. 1),
XIV (Sec. 1), XV (Sec. 1), XIX. THE FEDERALIST PAPERS, e.g., No. 26, 168-174, No. 84: 510-520 (New American
Library, Mentor Book: 1961).
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2. PARTICULAR ISSUES

22. There are two ways to approach these problems: Either to criticize previous conceptions of
modern democracy, and to establish thereafter what is true about Democracy of History; or to establish
what is true about Democracy of History by criticizing, all along the inquiry, the previous conceptions
of modern democracy. The adoption of either approach notwithstanding, the following shows, first,
how Democracy of History is dependent on, and then how it is independent from, modern democracy.

a. DEPENDENCE OF DEMOCRACY OF HISTORY ON MODERN DEMOCRACY

23. Democracy of History fulfills modern democracy. If every individual is by nature inclined to be
in a group; and if modern democracy deals with individuals, and Democracy of History with groups,
Democracy of History should be, where the group is an extension of the individual, an extension of
modern democracy.

A reason for this is the abolition of the privileged classes from both types of democracies. Yet where
modern democracy does so without denying national participation to individuals, Democracy of
History does so without denying national participation to both groups and individuals. Unlike modern
democracy, which attributes individual accomplishments solely to individual endeavor as such,
Democracy of History attributes individual accomplishments to the group, to the individual
simpliciter, and to the individual as part of the group, for it is within a group that the personality of the
individual is shaped. Also, unlike modern democracy where political endowment is considered about
individual accomplishments, Democracy of History considers this endowment about a group,
including the individual, simpliciter and as part of the group, accomplishments in the evolution of
thought.

On the other hand, Democracy of History is dependent on modern democracy in considering the
"people™ as the ultimate source of political power. Both democracies, however, differ in the meaning
they attribute to it. Unlike modern democracy that considers "people” individually without distinction
as to race, religion, language, class, gender, etc., Democracy of History considers "people” as groups,
where measurement of the difference between groups is less in characteristics, than in historical
participation.

Also, Democracy of History is dependent on modern democracy with respect to the aim toward which
political process is directed. Like modern democracy, Democracy of History directs all its political
power to the common good of the people. The common good of the people under both types of
democracy is equality and liberty for all under the law. But, unlike modern democracy which gives
political recognition to individual equality for all human beings by virtue of being human, and to
individual inequality by virtue of accomplishments, Democracy of History gives political recognition
to group equality, providing the historical opportunity for every group to make a historical difference;
and to group inequality, where every group would be entitled to gradual standing into national
participation, by virtue of its gradual standing into historical participation.

24. Having defined how Democracy of History fulfills, rather than contradicts democracy of today, |
must now explain what is true about Democracy of History.
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b. INDEPENDENCE OF DEMOCRACY OF HISTORY

25. Like Locke,* and Kant,> | consider that legislative power is the most important function of the
state, to be exercised by none but the people. However, unlike Locke and Kant, who look at the
"people™ from the perspective of individuals, I look at it from the perspective of "groups,” without the
exclusion of the prerogatives of individuals. And unlike Rousseau, and Kant, who justify the
government respectively as a “"general will,”® and a “united will,*" of the people,}® I justify the
government as the people's thought. Whereas the former conception, under Rousseau® and Kant,*
considers the government as integration or realization of its people's will, the latter conception, under
Democracy of History, considers the government as people’s historical participation. Accordingly,
although 1 agree with Montesquieu,** and with Rousseau™ and Kant,™ that the separation of branches
is a fundamental tenet of democracy, | disagree, however, with the fact that they are only for the
protection of equality and liberty for all, because the common good of the people under Democracy of
History is not concerned only with equality and liberty, but also with historical participation.

26. Also, | agree with Hobbes,* Locke,® and Rousseau,’ in stating that a civil state must be
conceived for utilitarian reasons, be it for security, moral freedom, or civil liberty reason. Yet, I
disagree with them with respect to the origin of their utilitarianism. For where all consider that the
civil state should be formed because what is gained, namely, security, moral freedom, or civil liberty,
is greater than the state of independence men had enjoyed in the state of nature, | consider that the
establishment of the civil state is a matter of moral imperative, required of groups for historical
participation. It is only from this angle that | agree with Kant'’ who considers that what men should
do is a matter of duty, rather than a matter of ends to be achieved. But, | disagree with all because

* TREATISE OF CIVIL GOVERNMENT, supra note 3, Chap. XI ("Of the Extent of the Legislative Power"), para. 134,
p. 88: “The great end of men’s entering into society, being the enjoyment of their properties in peace and safety, and the
great instrument and means of that being the laws established in that society; the first and fundamental positive Law of all
commonwealths, is the establishing of the legislative power...”
> THE SCIENCE OF RIGHT, para. 46 ("The Legislative Power and the Members of the State"), 166-169 (Scribner and
Welford, N.Y.: 1887).
® ROUSSEAU, LE CONTRAT SOCIAL, supra note 3, Bk. I, Chap. VI ("Du pacte social")["On the Social Compact"], 30:
« Chacun de nous met en commun sa personne et toute sa puissance sous la supréme direction de la volonté générale, et
nous recevons en corps chaque membre comme partie indivisible du tout. » [Each of us puts his person and all his power in
common under the supreme direction of the general will; and in a body we receive each member as an indivisible part of
the whole]
Bk. 11, Chap. Il (“Si la volonté générale peut errer”) [“Whether the General Will Can Err”], 41-42; Bk. 1V, Chap. | (“Que
la volonté générale est indestructible™) [“That the General Will Is Indestructible™], 110-112.
" THE SCIENCE OF RIGHT, supra note 5, para. 46, 166: “The legislative power viewed in its rational principle, can only
belong to the united will of the people.”
: See ROUSSEAU, supra note 3, Bk. I, Chaps. VIII-X ("Du peuple") ["On the People"], 55-62.

Id.
% THE SCIENCE OF RIGHT, supra note 5.
! See THE FEDERALIST PAPERS, supra note 3, No. 47: Madison, 300-308.
2 LE CONTRAT SOCIAL, supra note 3, Bk. 111, Chap. IV ("De la démocratie") ["On Democracy"], 76-78.
3 THE SCIENCE OF RIGHT, supra note 5, para. 49 ("Distinct Functions of the Three Powers. Autonomy of the State."),
171-173.
“ LEVIATHAN, supra note 3, Part I, Chap. 14, 115: “[I]n a civil estate, where there is a power set up to constrain those
that would otherwise violate their faith, [...] fear is no more reasonable.”
> Supra note 3, Chap. I1X ("Of the Ends of Political Society and Government"), para. 123, p. 82: “If man in the state of
nature be so free...if he be absolute Lord of his own person and possessions, equal to the greatest, and subject to nobody,
why will he part with his freedom, this empire, and subject himself to the dominion and control of any other power? To
which, it is obvious to answer, that though in the state of nature he has such a right, yet the enjoyment of it is very
uncertain, and constantly exposed to the invasions of others...This makes him willing to quit this condition, which, however
free, is full of fears and continual dangers; and it is not without reason that he seeks out and is willing to join in society
with others who are already united, or have a mind to unite, for the mutual preservation of their lives, liberties, and estates,
which | call by the general name, property.”
6 |LE CONTRAT SOCIAL, supra note 3, Bk. I, Chap. VIII ("De I'état civil") ["On the Civil State"], 33-34.
" THE SCIENCE OF RIGHT, supra note 5, para. 61 ("Perpetual Peace and a Permanent Congress of Nations"), 224-225.
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departing from the state of nature®® to form civil societies is not in contradiction with the state of
nature as such. For all men by nature are inclined to be in groups. The real difference is that under
civil society the "people” manifest a historical maturation and awareness that they did not have in the
"state of nature.” War is created when this historical awareness is at its lowest level in people's
thought, and can be eliminated only by being aware of how a group should make a historical
participation.

27. Having defined what is true about Democracy of History, I must now examine the issues with
which Democracy of History is concerned.

B. THE ISSUES UNDER DEMOCRACY OF HISTORY TAKEN IN SE

28. The reason issues must be brought up under this subject is because the other theories of
democracy have neglected the approach | take, and because this democracy, if it is to be a
contribution, must be in the line of precedent theories of democracy. Thus, the identification of the
issues will be addressed, first; their justification, second.

1. IDENTIFICATION OF THE ISSUES UNDER DEMOCRACY OF HISTORY

29. In examining the issues that Democracy of History raises, | will consider, first, the general, and
then the particular issues. Where the first type of issues relate to the principles behind Democracy of
History, the second refer to their application.

30. Thus, in general, we must ask (i)

whether determining a group’s historical participation is possible for Democracy of History.

If so, there follows the question whether this democracy is concerned with the group’s participation in
the evolution of the highest and most dignified form of thought, or of all, or some forms of its
manifestation.

31. There is also the question (ii)

whether participating in their government is possible for historical groups based on their historical
participation.

32. If this is possible, we must investigate (iii)

whether historical groups should be given national popular participation in proportion to their
gradual standing into historical participation.

If this is granted, we must further investigate whether this national popular participation should be in
proportion to historical groups' gradual standing into historical self-consciousness, or historical
existence, or historical dignity, or historical experience.

33. There is also the question (iv)

whether historical groups should be given national political representation in proportion to their

8 See, e.g., ROUSSEAU, LE CONTRAT SOCIAL, supra note 3, Bk. I, Chap. VI ("Du pacte social") ["On the Social
Compact"] at 29.
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gradual standing into historical participation.

If so, we must investigate whether their national political representation should be measured by the
universality of their historical participation, or the universality of the particular discipline in which
they are participating. We must as well investigate whether historical groups should be given national
political representation in proportion to quantitative historical participation, despite the universality of
their participation or the universality of the particular disciplines in which they are participating.

34. There is also the question (v)

whether historical groups should be given national participation in proportion to their historical
participation in the State or the Region to which they belong.

35. We must also investigate the problem (vi)

whether, given the fact that a group has made a historical participation, its geographical distribution
in the state to which they belong, can adversely affect its entitlement to national participation.®

36. Again, we must investigate (vii)

when ending a historical group’s national participation is possible, without impairing the democratic
process.

37. Finally, we must ask (viii)

whether the wider world is in need of a new type of government, based on the principles of Democracy
of History.

38. Also, in particular, we must ask (ix)

whether historical groups are limited in number, or every national group is, in one way or another,
historical.

39. We must also ask (x)

whether civil, political, economic, social, cultural, and environmental participations are the kinds of
national participations to which a historical group is entitled.

40. We must also investigate (xi)
whether, given the fact that a group has made a historical participation, the fact that it is settled in a
section of the country, or scattered throughout the country, or both, can adversely affect its entitlement

to national participation.

41. If itis only those who are settled in a section of the country must be the groups who are entitled to
national participation, we must then inquire (xii)

whether, given the fact that a group has made a historical participation, the fact that it is settled in a
section situated on the border of the country, or in the middle of the country, can adversely affect its

19 On ‘geographical distribution,” see Definition and Classification of Minorities, Memorandum submitted by the

Secretary-General to the Sub-Commission of Prevention of Discrimination and Protection of Minorities, para. 60 (U.N.
Publications, Sales N0.1950.X1V).
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entitlement to national participation.

42. If the former, we must then inquire (xiii)

whether the fact that the historical group is settled in a section contiguous to a state whose dominant
group has the same distinctive characteristics, can adversely affect its entitlement to national

participation.

43. But, if it is granted that only those who are scattered throughout the country must be the groups
who are entitled to national participation, we must then inquire (xiv)

whether the fact that the historical group is scattered throughout the country, or throughout a large
portion of the country, can adversely affect its entitlement to national participation.

44. And, if it is granted that it is both, we must inquire, besides the above, (xv)
whether the fact that the historical group is partly scattered throughout the country, or partly settled
in a section of the country, can adversely affect its entitlement to national participation.

45. 1f geographical distribution is not sufficient in itself, then we must inquire (xvi)

Whether the fact that the historical group was brought voluntarily or involuntarily within the
jurisdiction of the state, can adversely affect its entitlement to national participation.

46. And (xvii)

whether only groups who live in mono-group societies are the groups who must be qualified as
historical, or only those who live in multi-group societies, or both.

47. Having defined some issues with which Democracy of History is concerned, we must now explain
why they must be brought up.

2. JUSTIFICATION OF THE ISSUES UNDER "DEMOCRACY OF HISTORY""
48. Thus, we go on to justify the first issue, namely,
whether determining a group’s historical participation is possible for Democracy of History.

There are three arguments for the legitimacy of this issue under Democracy of History: (1) The
determination of historical participation is the basic element out of which all the other issues are
composed. (2) On the basis of this determination we can address the basic issue of Democracy of
History, namely, whether groups may be entitled to national participation based on their historical
participation. (3) It is out of this determination that Democracy of History can, most importantly,
appreciate whether or not the world is in need of a new type of government for the proper protection of
the common good of the people.

This issue, therefore, is legitimate.
49. And we go on to justify the second issue, namely,

whether participating in their government is possible for groups based on their historical
participation.
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The aim of Democracy of History is to institute the proper government for the protection of the
common good of the people. Since we showed above the problems modern democracy faces as for its
source, aim, and mean, and how Democracy of History claims to resolve them by showing that
national participation can be based on historical participation, it is, thus, necessary that we investigate
this issue to prove that the mechanisms of Democracy of History for dealing with these problems are
sufficiently efficient to complete, if not replace, those of modern democracy.

This issue, therefore, is legitimate.
50. And we go on to justify the third issue, namely,

whether historical groups should be given national popular participation in proportion to their
gradual standing into historical participation.

Not all historical participations are the same. If all historical participations were the same, the idea of
evolution would have been impossible as an ultimate experience to human thought. Nor are national
participations the same, where national participations are based on historical participations. Thus, it is
our first task to ask whether the degree of a group's national participation should be any less than that
of its historical participation.

The issue, therefore, is legitimate on its face.
51. And we go on to justify the fourth issue, namely,

whether historical groups should be given national political representation in proportion to their
gradual standing into historical participation.

Democracy of History argues that the establishment of a government is justified less by the people
than by thought,® the people being a means for the evolution of thought. Thus, a group's historical
participation should justify no less its popular participation to, than its political representation in the
government.

The issue, therefore, is legitimate.
52. And we go on to justify the fifth issue, namely,

whether historical groups should be given national participation in proportion to their historical
participation in the State or the Region to which they belong.

It might be contended that this issue is irrelevant here because it is in contradiction to the definition of
the term “historical group’ given above.?" It is true that we have limited the ascription of ‘historical’ to
groups which engage in the participation of thought as a whole. We have reasoned that it is the world
thought that puts national and regional histories into perspective, not the other way around. Thus, it is
argued, bringing up the issue whether or not a group’s national or regional historical participation can
justify its national participation is irrelevant. | cannot agree. It is true that thought as such puts
national and regional histories into perspective. Yet the latter are parts of history as a whole. Wider
historical participation is often mediated by national or regional historical participation. Since
individuals are shaped within a group, and groups within a society, conceiving historical participation
as stemming from nothingness is absurd. No less than wider historical participation which can exert
its influence on national or regional historical participation, the latter can have an influence on the

% See supra at paras. 30-40.
21 See Supra at para. 15.

DR ANWAR FRANGI - DEMOCRACY OF HISTORY 17




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

former. History, in fact, is an endless rotation of an ongoing process that makes it impossible to
dismember the unity of thought through all its various forms of historical development.

The issue, therefore, is legitimate.
53. And we go on to justify the sixth issue, namely,

whether, given the fact that a group has made a historical participation, its geographical distribution
in the state to which it belongs can adversely affect its entitlement to national participation.

It might be argued that this issue is irrelevant here, it being forced arbitrarily into inquiry. Apparently,
there is no reasonable justification for bringing up a relationship between historical participation and
national participation on the one hand, and geographical distribution on the other. Nevertheless,
national participation is affected by geographical distribution.? If national participation is affected by
historical participation, as issue one of this inquiry will have to show, exploring whether historical
participation is affected by geographical distribution would be logical, then.

The issue, therefore, is legitimate.

54. And we go on to justify the seventh issue, namely,

when ending a historical group’s national participation, without impairing the democratic process, is
possible.

Democracy of History argues that all individuals, and all individuals belonging to a group, and all
groups, must be provided with equal historical opportunity to make a historical difference in the State
to which they belong. If a group is entitled to national participation based on its historical
participation, we must then investigate how this national participation ends. Otherwise political
endowment would lack a democratic qualification.

The issue, therefore, is legitimate.
55. And we go on to justify the eighth issue, namely,

whether the wider world is in need of a new type of government, based on the principles of Democracy
of History.

Democracy of History argues that modern democracy does not effectively protect the common good of
the people, as we have shown above. Not only does the problem lie in the source, means, and end of
modern democracy, but also in the number of branches of the government, and the manner in which
the separation of their powers is conceived. But we mentioned earlier that the aim of Democracy of
History is to institute the right government for the protection of the common good of the people. Since
the establishment of this government is the aim of Democracy of History, and since we have shown
that all the previous issues are legitimate to our inquiry, this issue must, therefore, also be legitimate.

56. And we go on to justify the ninth issue, namely,

whether historical groups are limited in number, or every national group is, in one way or another,
historical.

Democracy of History argues that the mechanisms of modern democracy, for example, the right to

%2 See Shaw v. Reno, 113 S.Ct. 2816 (1993).
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vote, are inefficient in themselves. As an alternative, Democracy of History argues that national
participation, whether popular or political, can be based on historical participation. But Democracy of
History is an extension of modern democracy, where "all should have a share in the government.”
Where modern democracy understands "all" as to include only individuals, Democracy of History
understands "all" as to include, in addition to individuals, individuals as parts of groups, and groups
simpliciter. Thus, Democracy of History must investigate how "all" can participate in the government
based on historical participation.

The issue, therefore, is legitimate.
57. And we go on to justify the tenth issue, namely,

whether civil, political, economic, social, cultural, and environmental participations are the kinds of
national participations to which a historical group is entitled.

Investigating whether a historical group is entitled to national participation, compels us to investigate
what kinds of national participations to which a historical group is entitled. There are at least six kinds
of national participations: A civil, political, economic, social, cultural, and environmental
participation. Thus, we must ask whether historical groups are entitled to civil, political, economic,
social, cultural, or environmental participation.

The issue, therefore, is legitimate.

58. And we go on to justify the eleventh issue, namely,

Whether the fact that a historical group is settled in a section of the country, or scattered throughout
the country, or both, can adversely affect its entitlement to national participation.

This issue is a kind of the sixth issue above. If the latter is legitimate, the former is , therefore,
legitimate. The same also applies to the twelfth issue, namely,

Whether the fact that a historical group is settled in a section situated on the border of the country, or
in the middle of the country, can adversely affect its entitlement to national participation;

and to the thirteenth issue, namely,

whether the fact that a historical group is settled in a section contiguous to a state whose dominant
group has the same distinctive characteristics, can adversely affect its entitlement to national
participation;

and to the fourteenth issue, namely,

whether the fact that a historical group is scattered throughout the country, or throughout a large
portion of the country, can adversely affect its entitlement to national participation;

and to the fifteenth issue, namely,

whether the fact that a historical group is partly scattered throughout the country, or partly settled in
a section of the country, can adversely affect its entitlement to national participation.

59. And we go on to justify the sixteenth issue, namely,
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Whether the fact that a historical group was brought voluntarily or involuntarily within the
jurisdiction of the state, can adversely affect its entitlement to national participation.

If it is found that ‘geographical distribution’ is not sufficient to affect a group's national participation
based on its historical participation, it seems necessary then to know what would make it, besides
geographical distribution, sufficient.

The issue, therefore, is legitimate.
60. And we go on to justify the seventeenth issue, namely,

whether only groups living in mono-group societies are the groups that must be qualified as historical,
or only those living in multi-group societies, or both.

Democracy of History argues that in mono-group societies, minority groups may be prevented from
national participation under modern democracy. Historical participation is the ultimate phenomenon
of democracy, where minority groups are provided with historical equal opportunity to make their
gradual standing into historical self-consciousness. However, the situation is not the same in multi-
group societies where there is no clear-cut distinction between a minority and a majority. Thus, we
must ask whether national participation should also be based on historical participation in mono-group
societies.

The issue, therefore, is legitimate.

61.  We have shown thus far the important issues with which Democracy of History is concerned,
and why it considers them issues. To show the nature of historical issues is to show that they are
debatable, the nature of issues being that they can be treated in different ways, similar to a marble that,
before it is sculpted, can potentially be sculpted in many ways. Accordingly, the major step forward in
the treatment of Democracy of History is developing its issues, which Part 11 will deal with.
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MENTAL ELEMENTS AND MISTAKE OF FACT AND LAW
IN ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

by
DEVRIM GUNGOR*

[. INTRODUCTION
Article 30 and article 32 of the Rome Statute regulate the mental element of crimes on which International
Criminal Court (ICC) has jurisdiction and mistake of fact and mistake of law.

There is very close relation between these two articles. Although we mainly intend to write on mistake of
fact and law in this essay, it is also necessary to see the article 30 of the Statute because of this
interrelation.

As it can be seen, provisions about mistake of fact and law are applicable, if they negate the mental
element required by the crime.

Article 32 says: 1. Mistake of fact shall be a ground for excluding criminal responsibility only if it negates
the mental element required by the crime.

2. A mistake of law as to whether a particular type of conduct is a crime within the jurisdiction of the
Court shall not be a ground for excluding criminal responsibility. A mistake of law may, however, be a
ground for excluding criminal responsibility if it negates the mental element required by such a crime, or
as provided for in article 33.

Article 30 says: 1. Unless otherwise provided, a person shall be criminally responsible and liable for
punishment for a crime within the jurisdiction of the Court only if the material elements are committed
with intent and knowledge.

2. For the purposes of this article, a person has intent where:

(@) In relation to conduct, that person means to engage in the conduct.

(b) In relation to a consequence, that person means to cause that consequence or is aware that it will occur
in the ordinary course of events.

3. For the purposes of this article, “knowledge” means, awareness that a circumstance exists or a
consequence will occur in the ordinary course of events. “Know” and “knowingly” shall be construed
accordingly.

Article 30 emphasizes that, a crime, punishable under the Rome Statute, should be committed with certain
state of mind. Terms used in article 30, “intent” and “knowledge”, confirm the principle according to
which, culpability is an essential element for the crime on which ICC has jurisdiction. Actually this
principle represents very great conquest in a civil human life. In primitive societies, objective causality
between act and result was sufficient for the criminal responsibility. A participation of mens rea to fact
occurred in an external world is called as a subjective or mental element of crime.*

* Research Assistant and PhD Student at Ankara University, Turkey, Faculty of Law, Department of Criminal and Criminal
Procedure Law; LLM in Criminal Law at Ankara University; LLM in International Criminal Law at University of Teramo,
Italy.

! Francesco ANTOLISEI, Manuale di Diritto Penale, Parte Generale, 2003 Milano, p. 321.
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In fact, history of criminal law is characterized by dialectic contradiction between objective criminal law
and subjective criminal law.? On the other hand, modern criminal law is based on mixed criminal law that
means for a crime, it is not enough to bring about material facts, but it is also necessary that those facts
can be attributed to the perpetrator.

According to Article 32 of the Statute, “mistake of fact shall exclude criminal responsibility if it negates
the mental element”. A question to be addressed is whether this article repeats what is already stated in the
article on mental elements of crimes. It should also be explained why States’ delegations at the
Preparatory Committee and the Rome Diplomatic Conference found necessary to insert this article in the
Statute. Another question is under which conditions mistake of fact may affect the mental element. An
additional problem relates to the impact of mistakes not on the material elements of crime (such as act,
result), but on the grounds for excluding responsibility (e.g., justifications, excuses) or the aggravating
circumstances for penalties.

The interpretation of these articles is extremely important to ensure their applicability. Problems in
guestion may be better understood if some of historical positions are known.

Il. MISTAKES OF FACT AND MISTAKES OF LAW IN INTERNATIONAL CRIMINAL
JURISDICTIONS

Although the Charter of International Military Tribunal of Nuremberg, one of main historical milestone in
the field of international criminal jurisdiction, did not contain any provisions on mistake of fact and law,
the Tribunal accepted defences regarding both mistake of fact and law.>

Like on the matter of mistake, there was not clear provision in the IMT Charter on mens rea or mental
element. Even though core crimes under international law, which are of concern to the international
community, can hardly be committed without having intention, still it is necessary to have certain
regulations to solve the problems in a proper way.

Neither the ICTY Statute (1993) nor the ICTR Statute (1994) has any general clause on defences and any
other grounds for excluding criminal responsibility. However, by making generally accepted legal rules
applicable, ICTY and ICTR can take consideration of both mistake of fact and mistake of law.

When the Ad Hoc Committee on the establishment of an International Criminal Court was held in 1995,
delegations suggested the clear regulation on mental element. Ad Hoc Committee has made two proposals
about mistake. Namely, one of them as a more general option would recognize both mistake of fact or law
as a defence “if not inconsistent with the nature of the alleged crime’ and even if avoidable would be still
possible to take it as a mitigation of punishment. On the other hand, the other option would accept mistake
of fact only ‘if it negates the mental element’ and would reject mistake of law in principle.* After

2 Ferrando MANTOVANI, Diritto Penale, Padova 2001, p. 39.

% Especially in case so- called ‘Arzte-Urteil”. “This term refers to cases of physicians who were acquitted because they believed
that the persons brought to them were sentenced to death and would be pardoned if they survived the medical experiments,
during which they were ‘at the disposal’ of the physicans.” Triffterer, “Article 32 Mistake of fact and mistake of law”,
Commentary on the Rome Statute of the International Criminal Court, Baden-Baden 1999, par. 4.

* ESER, “Mental Elements- Mistake of Fact and Mistake of Law”, The Rome Statute of The International Criminal Court: A
Commentary, Vol. I, Ed. Cassese, Gaeta, Jones, United States 2002, pp. 897-898.
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discussions among the representatives of participating countries, draft provisions on these matters were
included in the Draft Statute of the ICC adopted by the Preparatory Committee in March 1998, together
with the Draft Final Act. When looking back from the final result in the Rome Statute’s Article 32, it is
noticed that the article on mistake is close to the second proposal of the Ad Hoc Committee by precluding
mistake of law as far as possible and by requiring the negation of the mental element.

Mistake of fact and mistake of law were formulated in a different way in the ICC Statute. In other words,
whereas “mistake of fact shall be ground for excluding criminal responsibility if it negates the mental
element required by the crime”, “mistake of law as to whether a particular type of conduct is a crime
within the jurisdiction of the Court shall not be a ground for excluding the criminal responsibility” in any
case. The second one is a typical mistake of law® and almost all criminal doctrines refused to accept it
(mistake of law) as a defence. According to the provision regarding mistake of fact, criminal
responsibility and liability for punishment depend on whether the material elements of crime are
committed with intent and knowledge. So if a person is not aware of material elements, which consist of
conduct, result and circumstances, at the time the crime is committed, he does not have the necessary
mental element. Culpability depends on the existence of such a mental element.®

On the other hand, mistakes about legal aspects of a crime in general do not concern the material elements
for justification or excuse. That’s why as expressed in paragraph 2 of Article 32 of the Statute, they shall
not be a ground for excluding criminal responsibility.

Formulation of mistake of fact in the Statute shows that it should negate the mental element. We think this
formulation is conformity with the jurisdictional structure of mistake of fact. Therefore, even if there were
no provision about mistake of fact, it would still have been possible for the Court to take it into
consideration according to the Article 30 of Statute. There are some national penal codes, which do not
have any provision about mistake of fact. For example Turkey was one of these countries, which adopted
the Italian Penal Code of 1889. Mistake of fact, however, has been regarded as a proper defence because
of its negative effect on mental element.

1. WHAT IS MISTAKE OF FACT

In order to consider its effect in criminal jurisprudence, first mistake should be defined. Mistake in
general, is intellectual state, which has a false perception of fact that belongs to the external world. There
are two words used in English for mistake: “Ignorance” and “mistake”.” Actually, these two words have
different meanings; “ignorance” may be defined as lack of knowledge; whereas a “mistake” is a wrong

conclusion mostly caused by insufficient of knowledge.
Mistake is distinguished from doubt, which can be defined as indecisiveness.

In order to make mental element understandable, it is better to see what mistake of fact is. As we stressed
above, it is a fundamental principle of criminal law that perpetrator of a criminal act shall not be punished

> Ignorantia juris.
® Triffterer, par. 11.
" “Ignorantia juris” and “Ignorantia facti.”
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unless he has a criminal mind. An exception to this fundamental principle exists in a case where, by
statute, the legislature either expressly or impliedly indicates that no such state of mind is necessary.®

Whenever a person, having the ability of reasoning to a conclusion, does a criminal act, he has the
criminal mind. In order that one may be able to reason to a conclusion, he must have the power or
capacity of reasoning, and the data upon which to base the reasoning. There must be a process and the
materials will affect the result. Whenever, then, the defendant does not have the ability to reason as
considered above, he does not have the criminal mind. For instance; infants under specific age and
“mentally ill persons” are exempted from criminal responsibility, because they do not have the power of
reasoning. One who commits a criminal act under mistake of fact has a defence, because he has wrong or
insufficient data for reasoning. °

The defendant’s criminality must be determined by his state of mind toward the situation in which he
acted, and his state of mind will depend upon his impression of the facts. Therefore, he should be dealt
with as if the facts were what he believed them to be. Then if, according to his belief concerning the facts,
his act is criminal, he has the criminal mind as distinguished from motive, desire, or intention and should
be punished. If, on the other hand, his act would be innocent provided the facts were what he believed
them to be, he does not have the criminal mind, and consequently should not be punished for his act.*

Ignorance and mistake of fact, therefore, are important in so far as they negate the criminal mind. There is
no saving power in mistake itself. The fact that defendant says, “I was mistaken” does not necessarily
indicate that he is not guilty. It is only by showing the absence of the criminal mind due to his mistake that
he can escape punishment for his criminal act. It follows that the mistake is no defence where there is a
prosecution under a statute, in which the legislature has indicated that no criminal mind is necessary for a
conviction of the crime created by the statute.™

IV. MUST MISTAKE BE HONEST AND REASONABLE

The term of “honest” in this connection can only mean that the defendant did it in truth believe the facts to
be different from what they were. It is, therefore, a truism to say that the mistake must be honest. The term
“honest belief” are sometimes used to express two different ideas: 1) that the belief must have been
sincere and 2) that what was done would have been proper had the facts been as they were mistakenly
supposed to be. While there is no exception to the requirement that the mistaken belief of the factual
situation must be genuine, the question whether it must be based upon reasonable grounds is not so
simple.

If no specific intent or other special mental element is required for guilt of the offence charged, a mistake
of fact will not be recognized as an excuse unless it was based upon reasonable grounds. One, for
example, who Kills another because of a mistaken belief that his own life is in imminent peril at the hands
of the other, is not excused if there is no reasonable ground for this belief. If a specific intent or other

8 KEEDY, “Ignorance and Mistake in the Criminal Law”, HVLR, Vol. XXII, December, 1908. p. 81. See also HALL,
“Ignorance and Mistake in Criminal Law”, INLJ, Vol.33 Fall 1957, Number 1, pp.1-44.

°® KEEDY, p. 81.

Y KEEDY, p. 82.

1 KEEDY, p. 82.

2 PERKINS, U. Pa. L. Rev. 35 (1939-1940), p. 55.
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special mental element is required for guilt of the offence charged, the possibility of excuse due to a
mistake of fact not based on reasonable grounds must be studied in the light of this special requirement
and the mistake itself. A mental element required for guilt of the particular offence, other than a specific
intent in the true sense of the word, may be negatived by a bona fide belief resulting from an ill-grounded
mistake of fact, depending upon the peculiarity of the required element. Thus an un-true statement under
oath is not wilfully and corruptly false and hence not perjury if genuinely believed to be true, however
great the carelessness which induced the belief.*®

An act is reasonable in law when it is such as a man of ordinary care, skill and prudence would do under
similar circumstances. Requiring that the mistake be reasonable means that if the defendant is to have a
defence, he must have acted up to the standard of an average man, whether the defendant is himself such a
man or not. This is the application of outer standard to the individual. If the defendant, being mistaken as
to material facts, is to be punished because his mistake is one, which an average man would not make,
punishment will sometimes be inflicted when the criminal mind does not exist. Such a result is contrary to
fundamental principles, and is plainly unjust, for a man should not be held criminal because of lack of
intelligence. If the mistake, whether reasonable or unreasonable, as judged by an external standard, does
negative the criminal mind, there should be no conviction. The requirement, that the mistake be
reasonable in order to be a defence, at first sight appears the same as the rule that if the defendant be
negligent his mistake will not avail. This similarity, however, only seems for the test of negligence in the
criminal law is not whether the defendant used the care of a reasonable man but whether he used the care
which appeared proper to him under the circumstances, that is “Did he do his best according to his own
standard?”**

V. WHAT IS MISTAKE OF LAW

It is refused to accept ignorance or mistake of law as a defence. The proposition that mistake of law can
never be a defence is usually overstated in most domestic law systems although where the lines lie
between fact and law is sometimes hard to discern. It is, for example, surely no defence to deny
knowledge of the illegality of destroying property belonging to one’s landlord. But it must be a defence to
introduce belief that the property destroyed was one’s own and not the landlord’s. Another example is that
it is no defence to bigamy to claim a belief that polygamy is lawful, but there is a defence for the actor
who believes that the previous marriage had terminated in divorce.

If an element of law enters into the mistake of defendant, such mistake is held to be no defence. There is,
however, an exception to this general rule. When a specific criminal intent, as distinguished from the
criminal mind, is a requisite element of the offence, and such intent is negated by ignorance or mistake, it
is held that the defendant shall not be convicted, notwithstanding the rule. Although the writers® fully
recognise that the courts enforce, and commentators approve, the general doctrine that mistake of law is
no defence, nevertheless, it is suggested that on principle and analogy a different result may and should
properly be reached in certain cases where a criminal act is committed under a misconception of the law.*®

B3 PERKINS, p. 56.

“ KEEDY, pp. 84.

> Austin, Jurisprudence, 496-501(1869); Holmes, The Common Law, 47-51(1881), J, Hall, Prolegomena to a Science of
Criminal Law, 89 U. Of Pa. L. Rev. 549, 567 (1941); Kohler, Ignorance or Mistake of Law as a Defence in Criminal Cases, 40
Dick. L. Rev. 113 (1936).

8 KEEDY, p. 89.
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Under what has been termed ignorance of law may be grouped two situations. The first is when a man
does an act without giving any attention to the law as such, in what may be termed unconsciousness that
the law governs such a case; the second, when he considers the law but believes that it does not govern the
particular case. In each instance he does an act in ignorance that the law has made the act criminal. It is
the contention at this point that there is a distinction, so far as legal effect is concerned, between the two
classes of cases designated by the headings “ignorance of law” and “mistake of law”. This distinction is
based upon the ground that ignorance of law does not negate the criminal mind, whereas mistake of law
does. When a person, not insane, does an act, knowing its physical character, if the act is criminal the doer
of the act has the criminal mind. Intending an act, which the law has made criminal, is the criminal mind.
This is so even when the defendant has not the means or opportunity of knowing that the law exists which
makes his act criminal, for example, when the act was committed so short a time after the passage of a
statute that defendant could not possibly have known of it. The defendant has the criminal mind in such a
case. It follows that the reason why ignorance of the criminality of the act does not excuse is that in such a
case the defendant has the criminal mind. The rule of law embraced in the language of the maxim is the
fundamental rule that criminality is determined by the criminal mind.

VI. MENTAL ELEMENTS IN THE ROME STATUTE

Article 30 of the Rome Statute as it was indicated before, establishes requirements for the mental element
valid for all crimes regulated by the Statute. Although it is the main one, Article 30 is not the only place
where mental elements can be found as it is indicated by the words “unless otherwise provided”.

Although strict liability in terms of founding criminal responsibility on the fulfilment of the objective
elements of the crime is not explicitly excluded, the requirement of a mental element in Article 30 of the
ICC Statute makes clear that the crime must also be subjectively attributable to the perpetrator, even if the
crime definitions in Article 6 to 8 do not explicitly require a certain state of mind. In this respect, Article
30 in requiring the commission of a crime “with intent and knowledge” functions as a general and
supplementary rule for criminal responsibility according to the Rome Statute.'®

This is not only true for the perpetration of the crimes of Articles 6 to 8 of the ICC Statute, but applies
also to the various forms of perpetration and participation of Article 25(3) of the ICC Statute. This is
because Article 25(3), when it doesn’t require a special state of mind at all, does not distinguish between
perpetration and participation and, thus, presupposes intention and knowledge according to the general
rule of Article 30 of the ICC Statute.

According to article 30, paragraph 1 of the Rome Statute, for a crime within the jurisdiction of the Court,
the material elements is committed with intent and knowledge. For a person who is not aware of a certain
situation or a single material element, it is not possible to build the intent required for the mental element.

A. Mental Elements: Intention

There is a definition of intention in second paragraph of Article 30 of the Rome Statute. According to this,
“a person has intent where,

" KEEDY, p. 90.
8 ESER, p. 902.
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a) In relation to conduct, that person means to engage in the conduct;
b) In relation to a consequence, that person means to cause that consequence or is aware that it will
occur in the ordinary course of events,

There is a definition of knowledge on the last paragraph of Article 30 of the Rome Statute. It says, “For
the purpose of this article, knowledge means awareness that a circumstance exists or a consequence will
occur in the ordinary course of events.

From the psychological-analytical point of view, the mental element is determined by the presence of
cognitive and volitional components of mental elements. According to this formulation above, the relation
to conduct must be truly volitional, but the relation to a consequence need not in any case be volitional,
rather it suffices that the perpetrator is aware that the consequence will occur in the ordinary course of
events. In relating knowledge primarily to circumstances and to consequences, though the latter only
insofar as they occur in the ordinary course of events, paragraph 3 is correct in assuming that
circumstances can normally only be known of but not be intended. This is not exclusively so, however, as
in certain cases the perpetrator can very well wish to have a certain circumstance present, as for instance,
if he intends to kill not just any human being but rather a member of an ethnical group (in terms of Article
6 of the ICC Statute); this circumstance is, thus, not only an object of knowledge but of intent as well.*

B. Mental Elements: Other Than Intention

The requirements of mens rea can remain below the threshold of intent. Since, for instance, according to
Article 28 (1) (a) of the ICC Statute a commander is deemed responsible not only if he knew but also if he
“should have known” that a subordinate was committing or about to commit a relevant crime, his
responsibility may be based on mere negligence rather than full intent.® The same is true of a
commander’s responsibility for failure to exercise control properly by consciously disregarding
information on the subordinates committing a crime. A conduct of “consciously disregarding information
on the subordinates committing a crime” should be based on “Commander’s” “failure to exercise control
properly over such subordinates”. Therefore, in this case ‘Commander’s’ responsibility could be qualified
as a kind of ““recklessness” or ““conscious negligence” or just “unconscious negligence” rather than full
intent.

Contrary to the aforementioned lowering of mental requirements, other provisions in the Rome Statute
require stronger subjective graduations than provided for in the Article 30 of the ICC Statute. With
particular emphasis on the aim envisaged by the perpetrator, certain forms of complicity such as aiding
and abetting or in any other way contributing to a group crime must be determined by a certain purpose
such as facilitating the commission of the crime or furthering a criminal activity of the group.

Some provisions are characterized by their requiring that the crime be committed with a certain aim as, for
instance, in the case of genocidal acts, with intent to destroy a protected group or in the case of aiding and
abetting for the purpose of facilitating the commission of the main crime. In these cases, general intent
and knowledge of Article 30 (1) of the ICC Statute must be accompanied by a special intent (dolus

YESER, p. 905.
2 ESER, p. 899.
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specialis), which a part of doctrine qualifies as an additional intent related to an objective goal®*. This
combination of a general intent (with regard to the basic act and its regular consequences and
circumstances) and a specific intent (with regard to an additional aim) is clearly exemplified in the case of
complicity in group crimes in which the relevant contribution must be made intentionally and in addition
with the aim of furthering the criminal activity of the group.?

VIl. RECOGNIZED MISTAKES WITH REGARD TO FACTS

With regard to the ICC Statute, mistake of fact does not exclude criminal responsibility per se but only if
it negates the mental element, it refers to the preconditions of the mental element in terms of intent and
knowledge (Article 30/1) without which the perpetrator cannot be held responsible.” Article 32/1 of the
ICC Statute, combines recognizable mistakes of fact to the material elements of the crime and requires a
mistake capable of nullifying intent or knowledge. This means that possible reference points of a mistake
of fact can only include the nature of the conduct and its circumstances and consequences in terms of
Article 30/3. The only clear category of recognizable mistakes of facts is that about factual elements of the
definition in terms of descriptive elements of the crime, perceivable by means of the human senses.

It should be stressed that not every case of mistake on descriptive elements of crime entails the negation
of the mental element. Mistaken identity can be given as an example. If the perpetrator intended to kill
“A” but for some reasons he fails and instead he hits “B” and if he does not have legally recognised right
to do it, this is only error of person and irrelevant because the material element of killing a human being,
regardless of its personal identity, would in any case be fulfilled. Therefore, as long as in case of mistaken
identity both the envisaged and the actual victim fall within the same definitional category of crime, the
perpetrator’s intent and knowledge is not affected by his mistaken the identity.

Persons assuming the existence of a situation in which, if it were as they believed, they were justified, for
instance by self-defence, have on the contrary the necessary mental element. They are in the same way
mistaken about one or more facts, even though these are not material elements of the crime but material
prerequisites for a justification of the crime. In a situation which he reasonably believed to exist, the
psychological pressure on the perpetrator is as strong as if the situation existed in reality.?*

VIll. RECOGNIZED MISTAKES WITH REGARD TO THE LAW

How the general principle that culpability is necessary for criminal liability grew up with the rule that a
mistake of law is not a general defence is a matter of history. The increasing complexity of law, the
multiplication of crimes and a more exact definition of fundamental principles of criminal liability, have
shared the responsibility for this development. But the process has been slow and uncertain, and in its
early stages not well understood.

According to the Article 32/2 of Rome Statute, “mistake of law may be a ground for excluding criminal

1 See the writings of authors like Triffterer (international criminal law and comparative criminal law and procedure) and
Picotti (Italian penal law and comparative criminal law).

22 ESER, p. 900.

* ESER, p. 937.

2 Triffterer, par. 14.
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responsibility if it negates the mental element required by such a crime.” The mistake has to have been
capable of negating the mental element and this can be ensured by the perpetrator’s lack of knowledge of
a material element of the crime.

Since mental element can only be negated by mistake to the extent that the perpetrator must be aware of
material elements, accordingly normative misjudgements are capable of ensuing from a mistake of law
only to the extent that the mental element is open to misjudgements. Consequently, normative ignorance
or evaluative misperceptions would constitute a mistake of law negating the mental element only if the
perpetrator did not even realize the everyday meaning of the material element of the crime. This, for
instance, might be the case if he had no idea that certain letters on a car were to indicate the protected
status pf this personnel, but not, however, if he related these letters to another organization which would
have had a protected status as well.?®

Even if the mental element is negated by a mistake of law in the way described before, this does not
necessarily lead to the exclusion of criminal responsibility though; for, as according to sentence this
“may” merely be the case, it seems as if the ICC Statute wants to leave some discretion to the Court to
either accept or ignore the mistake. The use of “may”, could perhaps simply mean that not every mistake
of law is a defence, but on a case-by-case basis it could exclude the “mens rea”, if the Judges come to this
conclusion in a concrete case.

In completing the general rules on mistake of law dealt with above, a special regulation is provided for
mistakes with regard to superior orders according to Article 33 (1) (b) and (c) of the ICC Statute. In
recognizing the at times delicate situation in which a subordinate was ordered to carry out a command
without having had the chance of examining the lawfulness of what he is going to do, the perpetrator,
when committing the crime in obedience to superior orders or prescriptions of law, can be relieved of
criminal responsibility if he did not know that the order was unlawful provided, however, that the order
was not manifestly unlawful. This reasoning applies only to alleged culpability for war crimes, since
orders to commit genocide or crimes against humanity are always presumed manifestly illegal.

CONCLUSION

Anybody being mistaken about a material element of crime, on which the International Criminal Court
has jurisdiction, do not have “the mental element” required. According to the article 30 para 1, Crimes
within the jurisdiction of the Court should be committed with intent and knowledge. This is a general rule
of mental elements of the crimes. For this reason, with few exceptions, recklessness and negligence
cannot render a perpetrator responsible for prohibited acts according to the Rome Statute of International
Criminal Court. If there exists such a regulation independent of intent and knowledge, the mental element
required for the crime in question is not lacking and it depends on whether the mistake of fact was
unavoidable or not. If it was avoidable, negligence may be punishable. If it was unavoidable, it is not
possible to punish the commission of crime. A mistake is unavoidable when a reasonable person under the
same conditions would have made the mistake and in this situation a perpetrator cannot be held
responsible for his/her act even though the crime committed is punishable for negligence.

% ESER, p. 941.
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Mistake of law as to “whether a particular type of conduct is a crime within the jurisdiction of the Court
shall not be ground for excluding criminal responsibility. Whether it can be ground for excluding criminal
responsibility depends on if it negates the mental element required by such a crime according to the Rome
Statute of International Criminal Court. This can be ensured by the perpetrator’s lack of knowledge of a
material element of the crime. Even if the mental element is negated by a mistake of law, this does not
necessarily lead to the exclusion of criminal responsibility. Even in this case Court would have a right
either accept or ignore the mistake.
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ITAPAJIOKCH JEJHE CJOBOJIE

JIPATAHA ROPUR™

Mooice nu ce bumu Kpumuuan,
a Hemamu Kyimypy ciobooe cagecmu, MUCIU U U3PANCABAILA MUULbEIA?
Cnobooan bemwancku,» [Ipaso u unysuja»

ABSTRACT

The freedom of thought (equalled with the freedom of opinion), together with the freedom of expression
belong to the first generation of human rights, which are the same for all people, no matter what
differences apparts them. Those rights are fundamental rights, and mean a lot of opportunities for
individuals, prepared to use them properly. But if not, the indiviuals may be caught in paradoxes, that can
ruin the meaning of those rigths.

The state is fully powered to protect itself, whether that means to hurt some segments of those rights. On
the other side, there is a danger that it can «strech a rule» to its interests, especially if it is a non-
democratic regime.lt is also able to restrict the ways individuals are using those freedoms, but only when
that is fully justified.

The question here is: where is the difference between verbal delict and the simple realization of
fundamental right to speak your mind? Or, else, can you criticize others, without beeing free to think, to
express yourself? Without it, the whole system can not exist, and the democratic culture is missing its the
most important part.

ARTICLE

YBOJIHE HAITIOMEHE

«[IpBy renepanujy» JbyJICKUX IMIpaBa, Koja MpHIIagajy cBUMa , 06e3 003upa Ha €BEHTYaTHE Pa3lIuKe y MOy,
HAIIMOHAITHO] TPUMAJHOCTH, BEPCKOj OINPENe/bCHOCTH M Jp., YMHE IMPABO HA KHUBOT WU (PUIUYKH
UHTETPUTET,IIPABO Ha JbYACKO JOCTOjaHCTBO, cl00OJa MHCIM M HU3pakaBamba CBOI' MHUILBEHA,
PaBHOMPABHOCT TpeJa 3aKOHOM W je[HaKa 3alllTUTa CBUX JMIa Ipei cyaoBuMa. [Ipema kputepujymy
cy0jeKTa 3alTuTe, HaBeJIeHa ci1o0o/1a je YHUBEp3aJu30BaHa 10 Kpajibux rpanuna. Cama ciobona MUCITH
je MCTOBpeMeHO | ci000/1a O/ BEIMKOI 3Hadyaja 3a 4oBeKa Kao pasymHo Ouhe( Koja je BHIEC Be3aHa 3a
JIyXOBHY, Bepcky u (uinozodcky chepy), M0k ciiodomy u3paxkaBamba MHUILBEHA MOXEMO MOCMaTpaTH
OJIBOJ€HO, Y HEIITO JIPyTrayujeM CBETIy.

Haume, ako ce nuiyy yckpahyje mMoryhHOCT ucnoshbaBamkba MHUIIJBEHA, ayTOMAaTCKH CE€ TaKO IMOTHPE U
yHIDKaBa paHWje nata ciobona na ce muciu. M3paxkaBame, MOCMaTpaHO KpO3 MPU3MY JHHTBHUCTHUKE,
TICUXOJIOTHj€, YMETHOCTH, ¥ Ha KOHILy | MpaBa, jecTe HaYuH MOTBphHBamka WHANBHUIYE, IeHE TUYHOCTH U
KynTypHe 3anehuHe,lbeHOT LMBWIM3ALMJCKOT pa3Boja M YCIOB je KOMYHHMKaOWJIHOCTH Mehy
uHauBHAyaMa. be3 HaBeneHe ciaoboje, doBek, cxBahen kao homo politicus, He mocroju, a 0e3 mera
TaKBOT, HE IMOCTOJU OHJA HU APYIITBO Ma HHU JpkaBa. [Ipema » nepuHHIMjm», ciodoga H3pakaBama
YKJbyUyje « cIo00Jy MHUIbECHAa 0e3 yTHIaja APYTuX, Kao M TPAKEHE, MPUMAkE M CAONIITaBAHE
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oGaBelTemha 1 ueja OHII0 KOJHM CPEACTBHMAa M 6e3 o03upa Ha rpaHmue». Ci1o6oaa M3pakaBamba He
TO3Haje rpaHulle u3Mely apkaBa, HUTH CME Ja YCIIOCTaBJba rpaHuiie Mely Jbyauma. Y TOME U jecTe
KOCMOIIOJIUTCKH AyX OBe ciobosae. CIMYHO KOHIMIMPaHA M y OPYTUM JTOKYMEHTHMa, YAHH C€ Ja ce
c1000/1a MUIIIJbEHA CXBaTa Kao arcojyTHa a cIo00/a M3pakaBama Kao orpaHuyeHa. Ty jecTe W IpBU
napajiokc, jep obe ¢urypupajy Kao HOpPMAaTHBHM, Tpeba - HMCKa3H, JIOK MX CTBAPHOCT IpEICTaBIba
MOTIYHO JIpyradnje, N3MEHhEHE CYIITHHE U IHJbA.

YnpaBo 300r cBor 3Hauaja, cJa000y MHCIH W W3pakaBarba rapaHTyjy , Kao jeaHo o HajBumux ( U
HajCBETHjHX) HayeJa MHOTe Mel)yHapoaHe KOHBEHIMje . YHHUBEp3alHa JeKiIapanyja 0 IpaBuMa doBeka (
w12, 7, 18-21)%, MelyHapoaHu NaKT O eKOHOMCKHM , COLMJANHHM M KyITypHuM mpasuma( i.2),
EBporicka KoHBeHImja o JbyncknM mpasuma ( @wr1.10) °, TloBesba 0 JbyACKHM M MAHHHCKAM [PaBUMa H
rpahanckum crmobomama(wr.26, 29, 48).IlocTaBibeHa je Kao jemaH OJ OCHOBHHX IIOCTyJara CIO0OJHE,
MpaBHE U JEMOKpATCKe JIpKaBe, kKao MoryhHoct u(iin) obaBe3a cBakor rpaljaHuHa , 1a Ce€ KOPUCTH HUMA,
U IPYyTHX ayTOPHUTETa, JAa ux nomrtyjy.O0e mocenyjy 3aBUaHy MOh yTHIaja Ha IpKaBy ajdd U MOTYhHOCT
c000/1e 011 Ip>KaBe came.

Jlasbe, 3HauajHa je y Tom cMucay u Jlekmapammja o cino6oau momuTrHuke aebare y Meaujuma © IlpaBo Ha
cnobomy wu3pakaBama M HHPOpMHCama OBAE ce€ KBanu(pUKyje Kao jedaH O]l OCHOBHHUX TeMesba
JIEMOKPATCKOT JPYyIITBA U jeJaH O OCHOBHUX yCIIOBA 3a HaNpeJaK M pa3Boj cBakor nojeanHna. Cim4Ho je
m3paxkeHo y Jleknmapanuju o cioboau m3paxkaBama u nHpopmucama u3z 1982. ronune, Jlexknapanuju o
MEJIjCKO] MOTHTHIM cyTparbiie’; Pesonymumju (74) 26 o mpaBy Ha OArOBOp- TOJOXA] IMOjJEIMHIA Y
oaHoCy Ha mramiy , Pesomyruju 1165 (1998) IapaamenTtapHe CKYMNIITHHE O MPaBy HA MPHBATHOCT U
[penopyuu 6poj P (99) 15 o Mepama y Be3u ca M3BEIITABAKEM ME/Hja O MPeAn300pHUM KaMIlamhama, Kao
u y Ipenopyum 6poj P (97) 20 rae je moceOHO HarmaiieHo jga ciio6o/1a MOIUTHYKE edare He 00yXxBaTta
cno0oy W3paXkaBama pPAaCHCTUYKHMX CTAaBOBA WM CTaBOBa KOJH MOJICTHYY MpPXmbY, KceHodoOujy,
AHTHCEMHUTH3aM U CBE OOJIMKe HEeTOoJIepaHIuje. Y CBUM HABEJICHUM aKTUMa, HABOIM CE Ja ''OCTBApHBAME
MpaBa Ha cl000dy M3pakaBama ca coOOM HOcH 00aBe3e M OJTOBOPHOCTH," Kao M Ja OBO MPaBO ''MOXKeE
JETUTHMHO OWTH OTpPaHMYCHO paau OApKaBama paBHOTEXe u3Mel)y ocTBapuBama OBOI MpaBa |
MOIITOBamka APYTHX (yHIAMEHTATHHUX TpaBa, c1000/1a M HHTepeca 3alTuheHnx ApyruM MehyHapo HuM
MIPaBHUAM aKTHMA.

ITocmatpano ca apyror achekTa, cinodoaa u3pakaBama je MPaBo Koje TPAAUIMOHAIHO MpUIaaa oJpacioj
ocobu. Ilyrem Tymauema MOXKE Ce MOCPEIHO 3aKJBYYUTH Ja M Jela MOCEyjy clI0001y MUILBEHA U
u3paxxaBama, ajld TO HU Yy jeI[HOM O MOMCHYTHUX IOOKYMCHAaTa HI/Ije CKCINIMOUTHO HaABCJACHO. Yak HH
Jleknapanyja o mpaBuMa jaeTeTa He mpeasuha OBO MpaBO, MAKO T€HEPATHO MOCTOjH MPABO JETeTa Ja
TpaXxxH, IpuMa W Jaje nHpopMaluje W uaeje CBUX Bpcra 0e3 003upa Ha TpaHHMIle, OMIIO YCMEHO, OMIIO
MUCMEHO WM MITaMIIaHO, Y YMETHHYKO] (POPMU HITH IPEKO OHMIIO KOT JPYTror CPelCcTBa HH(POPMHUCAA O

* Jlparana hopuh, Acuctent, [Ipasau ¢akynter, HoBu Can.

! Vuusepsanua gexmapamuja o mpasuma uosexa, wil8. V wiamy 19 Hutepmanmonansor Cropasyma o rpahaHckum u
NOJUTHYKUM ITIpaBHMa ce NpUXBarT MH(pOpPMaIMja WIK HIeja JOHEKIe NMperu3upa: « ...O0Wno yCMeHO, NMMCMEHO WM Ha oba
HauyMHa MCTOBPEMEHO, Y O0JIMKY YMETHOCTH MJIHM IPEKO OWIIO KOT IPYToT MeAHja, MO COIICTEBHOM H300py».

2 YcBojena u npornamiena Pezomyuujom 217A Tenepanue Cxynmrure YH ox 10.12.1948.

¥ Kousenmuja je crymana Ha cuary 03.09.1953. MuaukaTHBHA je MOBe3aHOCT HaBexeHor umaxa 10 ca wil9 Yuusepsamxe
JeKIIapanyje.

YcBojena on crpane Komurera wmuHucrapa, 12. ¢ebpyapa 2004. roguna, Ha 872. 3acenamy MpelcTaBHUKA
muHuctapa.llpounio je Bume ox 50 ronuHa HakOH OTBapama 3a MOTIHCHBAWkE 3emMibama wiaHunama Casera EBpore
KonBeHIMje 0 3alITUTH JbYACKUX NIpaBa U OCHOBHHUX CJI000/1a
® VcBojena Ha IllecToj eBPOICKOj MHHHCTAapcKoj KoH(epeHuju o monutuiy MacMenuja y Kpakosy 15. u 16. jyma 2000.
TOAVHE
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n300py Aerera. 3alITO Ce HABEAEGHO YMHU CHOpHUMM, Oynyhum na nmema camocTanHoO MM y3 momoh
OJIpaciauxX MOTY Jia JOHOCE OJIYKE KOje Ta ce HemocpeaHo tuuy? Wi je 1eMOKpaTcKo APYIITBO , KOje
3axTeBa c1000/1y MUIIBEHA U TOBOPA, CAMO JIPYIITBO OAPACIUX?

O MAPAIOKCY CJIOBOJE

Ho, cama nmpoxnamarnuja OBe ciobose, 6e3 003upa Ha HayelnHYy JAEMOKPATHYHOCT KOjy HOCH ca coOOM,
MoKasyje ce Kao HelOBOJbHA M YaK HENPHXBATJbHBA, MOCEOHO y APYIITBY Koje ce OOpH ca M3a30BHUMa
TpaH3UIIM]jE M Ca OCBajarbeM CJI000/1a W TpaBa Y CBUM OCTAJIUM JIPYIITBEHUM oGnactima».’Onna cy
c;1000/1a MUCITH, a TOCEOHO M3paXkaBamba, U3a30BU KOJHMA j€ TEIIKO OJI0JIETH, alli Cy YECTO Y KOJIU3UjU ca
JP>KaBOM CaMOM.

Crnenehm mpaBwiio 1a ce HE MOKE TMPEHETH Ha APYTO JIMIE BHINIA MpaBa HETO IITO MPEHOCHIIAIl caM UMa
(nemo plus iuris ad alium transfere quam ipse habet),Tako Hu apaBa HE MOKE TO3BOJIMTHU I0jCIUHIIMMA
Behe cmobome Hero mro Wx oHa cama mMma. Kao MohaH €HTHUTET, CHOCH TOCEOHY OJTrOBOPHOCT 3a
HEaJIcKBaTHO BOlEHmE CMOJbHE WM YHYTpAIlhEe MOJUTHKE, MPHUBpPEIE U IPYTHX CErMeHara. 3axTeB je
MPAaBUYHOCTH, TOUITO jeé CBaKM YHMH JPXKAaBE 3alpaBO M3paKaBambe HEHOT MHIUBECHA, Aa UCTO TaKO U
MojeIMHAIl OIroBapa 3a CBoje akre, (pusmuke wian BepOamHe. OBaj 3aXTeB UMa M CBOJy PENPECUBHU]Y
CTpaHy, MPUMETHY y ayTOPUTApHUM PEKUMHUMA, KOjH TeKe BehnM orpaHHuemHMa JbYJICKUX clio0ona
mpaBa. ¥ ToMme ce Haszupe cieachu mapagokc, a To je orpaHHuYeHE Paayd OrpaHUYEHa CaMOT, MOHIKEHE
TOjeIMHIIA Paii KETOBOT MOKOpaBama . Bragapuma je yBek Ouiio y HHTEpecCy Jia ca3Hajy cajJip)kaj CBECTH
CBOjUX TMOJIaHWKA J1a OU ce OJIaroBpEMEHO OCHUTYPaIH Off OHUX KOJU CyMmbajy y HIe0JoIKe U (humo3odceke
OCHOBE HUXOBE BIIaJ]aBUHE WIHM CHY]y aHTHUAp)KaBHE WM aHTHHapoaHe 3aBepe Crobonma m3pakaBamba
TaJia I0CTaje UMIICPATHB, je[laH TpeOa-ucKa3 UCTIHCAH MAJIUM CJIOBUMA.

Wnak, u Taj uckas je npotuBypedan camom cebu. U cam I1.C. Mui je y jeaHoM cBOM ecejy HaBeo Aa Tpeba
Jla TIOCTOjH HAJIOTHyHHja W Hajmupe cxBaheHa cimobona W3pakaBamka MHIUBEHA, M Ja TO Tpeda
MIPUXBATUTHU Kao CTBap eTUUKOr yOehema cBakor nmojeauHna. bumo koja mucao, 610 koja TOKTpUHA MOpa
outn noo0Ha 1a OyJe NCIIOJhEHA Y JABHOCTH, YaK M aKO j€ HheHa MOpaliHa CTpaHa I[I/ICKYTa6I/IJ'IHa.7 Nnu
Jpyraddje pedyeHo, ako ce HalleM HempujaTesby yckpare oHe crnoboae koje he oH Mohu na
370ynoTpebsbaBa, OHJIA CE HETMpa cama CYIITHHA OHOT 3a 4era ce 3aJla)keMO, U MOCTajeMO MCTH Kao OHH
MIPOTHUB KOjUX Ce 60pI/IMO.8

Cno6oga MuUCIIM €r3ucTHpa Kao MOTBPJA M KpajibH MPOAYKT jeIHOT YHYTpAllmber, MHTUMHOI Ipoleca
pa3sMHuILbama. To je HCTOBpEeMEHO U Mpolec 00paje MHOTHX ITOJaTakKa, 10 KOjUX Ce J0J1a3d Ha Pa3InInuTe
HauvHe, HHXOBO yCBajalke WM OJ0alMBamke, M IMOHOBHA IMOTpara 3a HOBUM uHGopmanujama. Crtora
,CII000Iy MHCIHM TOCMaTpaMO M Kao CBOjEBPCHY, T3B. « TMO3UTHUBHY CYTECTHjy», IOJICTPEK 3a Jajbe
Ipoliece U pa3Boj caMor JbyJCKor 6uha. Y muTamy je cyrecTuja , a He 3aloBecCT; MPeIsior U CTaB, KOjU
je moryhe anmu Huje 00aBe3HO MPHUXBATHTH.JEAWHU MPOOJIEM IMPENCTaB/hba HEMOTYNHOCT KOHTPOJIHCAEha
caMOI' TOKa MMCJH, jep KOHKJIy3HMja MOXe OWTH IOTIYHO TayHa MaKO C€ KPEHYJO O] aIlCOJIYyTHO
HeucTHHNUTHX npemuca. Oppehena mucao Moke octatu 3apo0JbeHa y jEAHOM IPOCTOPY, aKO ce He
JI03BOJIM MJIM C€ KOHTPOJIMILE HEHO HclosbaBambe. Mucao Taja ryOu cBojy HOJa3Hy Hamepy, U HOcCTaje

® M3BemTaj o cramy Meauja nocie 5.0xro6pa 2000. roguHe

" Mark Cooray:Human Rights In Australia , noctymro Ha cajry: http://www.ourcivilisation.com/cooray/rights/chap6.htm

® 'V tom cmucny je u BonTeposa m3jaBa ma ce He camke ca oHEM mto he My caroopruk pehn, amu he 10 cMpTH GpaHuTH
HET0BO MTPABO Ja Kake mTa sxenu. Mowua.
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camo opyhe BHUIIIET ayTOpHUTETa, HCKa3aHO HYMEPHUYKH, MPOIEHTHMA, Ka0 CarjJacHOCT WA HECarJacHOCT
ca CTaBOBHUMa JPYTHX .

3aro, cnoboma wm3pakaBama (GUTYpHUpAa Kao « BEHTWI» CJI000A€ MHCIUA. Y THTamy j€ MeXaHHu3am
MOJUTOKAaH CBAKOJIMKHM KOHTpOJaMa, orpaHM4aBamuMa. OBHUME ymagamo y MapajoKc caMme CYIITHHE
oBux croGona™. Teopujcka rapasiyja HAje UICTOBPEMEHO M JOBOJbHA 332 BHBXOBO HECMETAHO KOPUIITNCHE
y CTBAapHOM JXUBOTY. Jlp:kKaBe je 3aTO CKJIIOHA OrpaHHYaBamy OHOT IITO CE HEOTPAHWYEHO rapaHTyje a y
UMe BHIIUX [UJbEBA THIMA « 3alITUTE TpaBa M yrieaa APYyrux JHIa, O4dyBamka ayTOpUTETa W
HETPHCTPACHOCTH Cy/Ia, HALMOHATHE Ge30€IHOCTH, jABHOT 3/paBJba H MOPAJIa MM jaBHE Ge30eIHOCTH» .
W3BecHa 3akoHOIIaBHA OTpaHUYCHAa Y OBOM JOMEHY ce CBakako Hamehy Kao Hy»XHa, allil OCTaBJbajy U
IIMPOK MPOCTOp 3a 310ynorpede. MehyTum, uma u cynpotHux ciydajea. Y CAJl, Ha npumep, ocoba ,
Koja ce 0aBU IpKaBHUM TIOCIIOM WMJIM 00aBjba OWJIO KOjy JPYTy jaBHY (PYHKIIM]y, HEMa MPaBO Ja TYXKHU
apyro sune 30or kiesere. Cama mo3unuja y APYIITBY KOjy 3ay3UMa je TOJIOKHA OLITPO] KPUTHUIH
JaBHOCTH, M TaKBa JIMYHOCT MOpa OUTH CIIPEMHA J]a TIPUXBATH CBaKy KPUTUKY yIyheHy BeHOM pay Wik
camoj TojaBH.

Crnob6ona u3paxaBama ce TaKO HE MOXKE CBECTH Ha YMCTO WHAMBUIYATHO MPABO J1a C€ HEITO Ca3Ha WIH
caormtu. OHO UMa CBOjy KOJICKTUBHY JIMMEH3H]y KOja MPETIIOCTaBJbha MOCTOjarhe CTAOMITHUX YCTAaHOBA U
OpraHu3alyja YMjuM MOCPEJCTBOM C€ MOTY NMPUMATH U OJAIIUJbaTH MOPYKE O] jABHOCTU M Ka jaBHOCTH.
[TocebHO je 3HaYajaH MEXaHW3aM Y TPOIECY JIOHOIICHA MOJUTHYKUX OUTyKa. Y TOM Clydajy JAeiyje
U3HyTpa- Mel)y caMum p)KaBHUM OpraHUMa, ajlk U CI0Jba - Y MHTEpaKuju ca (1300pHOM) TOMYJIaIijoM.

JIE®@AMATOPHO W3PAKABAIHLE NN KPUTHUILA3AM?

EBporicku cyn 3a JpyJcKa mpaBa CBOjOM IPAKCOM je YTBPIWO Jia je clioboda M3pakaBama IMOCCOHO
MIOJVTOYKHA KOHTPOJIM Y CBUM acleKTUMa, OMJIO Jla Ce TIOCMaTpa Kao « M3pakaBamkbe MUILBEHA HIIH HIIEja
Koje cy (aBopu3oBaHO MpPHUMJbEHE WJIM TOCMaTpaHE Kao HEYBPEIJbMBE WM Kao TPOU3BOJ
uHaudepeHtHocTH, Beh u oHe Koje Bpehajy, mokupajy(?) win y3HEeMHPYjy Ap)KaBy WIH OWIO KOjH
cermenT momynamuje».'? Mako, 1aKiie mocTaBiba BUCOK CTEIICH TOJISPAHIMje 3a HHPOPMAIHje HA OCHOBY
KOjH ce CTBapa MHIUbEHE Koje he HeMWHOBHO, Herae W Hekaa OWTH caommTeHo, EBporcku cyn 3a
JbyJICKa TMpaBa OCTaBJba WCTO TOJUKO IIUPOK MPOCTOP M 32 CAHKIIMOHHCAIE CBAKOT MOHAIIAmka KOje ce
MOXe€ MOJBECTH IMoJ ropeHaBeneHo. Crnoboaa m3paxkaBama CTOra HE MOXe OMTH HeorpaHWdeHa, Beh
MOJKE TPIETH ¥ OTPaHUYCHA KOja Cy HeaJIeKBaTHA Y OJTHOCY Ha CII000y MUIILJbEHHA.

Cyn je mpolieHHO Ja je y JAEMOKpaTHju CI00oJa M3pakaBama IMPaBO O] BUTaIHE BaxHOCTH. Cyn je
HApOYUTY BaXKHOCT MPHITMCAO TOBOPY KOjU C€ OAHOCH Ha TOJMTHUYKA MUTAka WK Jpyra MUTama Koja cy
O]l IIMPET IPYIITBEHOT MHTEpeca. Y OBOj 0OJACTH Cy PECTpUKIHje CI000e M3pakaBama MpOydeHe ca
HapOYUTOM MaXHKOM, T€ j€ MPOCTOp 3a MPUMEHY JMAOKTPHHE ''ToJha CI00OJIHE TMpOIeHE p)kKaBe"
YHEKOJINKO cy>1<eH.13. Taxko je oBa crmo0oja orpaHndeHa Ay Homhy apkaBe 1a cy30uja mporarasmy paTta

° BellTo MOCTaB/bEHO MHTAME TIOHEKA MOYXKE HAMETHYTH OrOBOD, 6e3 003Mpa Ha MPAaBO MHUILbEHE HCIUTAHHKA, ITOCEOHO
KaJla ce MUIJbeHE Tpeba CBECTH Ha KpaTaK OATOBOp, HAJIIPUOIMKHN]U TIPABOM CTaBY HCITUTAHUKA.

2 1IIto u jecrte, CXOHO TyMadermHMa MpajcTaBhKa JMOepaiHe CTpyje, cama CyIITHHA Mapajaokca ciodone, He caMo ciioboze
MUIIUBCH-A U U3paXKaBama, Beh u cBake apyre cioboe.

" Togema o JbYJICKUM ¥ MAalbMHCKUM IpaBuMa u rpahanckum cinodonama, 4wi.29, ctas 3

12 Komenrapu u npenopyke opranmsamuje ARTICLE 19 Ha npezior upHOropekor 3akona o Meaujuma, AHEM, 2003.

3 Endru NIKOL, Doughty Street Chambers, London : Izvestaj Savetu Evrope o Zakonu o javnom informisanju Republike
Srbije iz 1998. godine
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Y U3a3WBame HAIMOHAIIHE, pacHE WK Bepcke MpxKie . OBO orpaHuuene ynasu y neduHuImjy ciobomue
M3pakaBama. OHA JeIHOCTABHO HE 00yXBaTa IPABO JIa CE 3aroBapajy paT u MpKmba

[Iurame 3a mpaBHUKE MpaKTHYape je: TIe ce 3aBpiiaBa ciaoboja , a TAe HacTyma orpanudewme? ['ne je
rpanuna u3mely jaBHe Kputuke W Aenukrta?Kana ce u3jammaBambe O OMIO KOM MUTamy, MOCEOHO
MOJUTHYKE TPUPOJEC WMa CMAaTpaTH TIO3MBOM Ha MPOMEHE, NPETHOM MO MOpeAaK, JaXkd, a Kajaa
JEIHOCTaBHOM peayu3allijoM jeIHOT OJf OCHOBHHX JbYJCKHX M rpahaHckux mpasa? Mimu, «kako ce Moxe
OUTH KPUTHYAH a HE MMATH KYJITYpy CI060/e CBECTH, MUCIIN H M3paKaBara MUIUBEHa?»  KpHTHIH3aM
, Y CMHUCIy TIpeJioyaBama pe3yiTara aHajiu3e oApeheHux mojaraka COINCTEeBHUM cCHarama, peTko Kajaa je
MoKeJbaH, jep HocH y ceOu kiauily Moryher pasapama. Mako je TO jeIuHHW HA4YMH Ja C€ MOCEOHO Y
MOJIMTUYKO] cdepu, OTKpHje u (GopMHUpa KOHAYHO MHUIUJBEHE O HJIgjaMa W CTAaBOBUMA MOJUTHYKHX
MOCJICHUKA, HEpago ce MpuderaBa OBOM CpEICTBY, jep ca coOOM HOCH TOpaK yKyC Heyclexa Hu
pazouapermsa.

Anu, Kako Japyradydje OpraHu30BaTH CIIOOOIHY MOJUTHYKY paclpaBy, KOja YMHU CYLITHHY, CPXX jeTHOT
neMokpaTckor apymrBa? Kako «ynpaxmaBaTu» JEMOKpPATCKy KyNTypy H HCHE «IUIOJIOBE», 0e3
HaBeneHor?Crnenehu mapagoke, kKoju nokpehe U MHOTa ApyTa MUTamA.

Jlajbe, Kao OMAcHOCT C€ jaBJba M EBEHTyalHa 3J10ynoTpeda ciofolie MUIUBEHA M H3pakaBama y
M3BeNITajuMa HOBHHApa KOjU TpaTe cynacke moctyrnke. CyacKu MOCTYIaK MO CBOjO] CYIITHHH 3aXTeBa
MPUCYCTBO jJaBHOCTH, Na OapeM oHO Omio orpanuyeHo. Hemoctarak mpaBHHX MEXaHHM3aMa 3aIlITUTE
CyIOBama y CIy4ajy TPUCTPACHOT H3BEINTaBalkba HArOBEIITaj je aHApPXHUYHOCTH WM YTUPAmkE ITyTa
TIPE3YMITLIH] i KPUBHIIE, ¥ 6e3 MPABOCHAKHE MIPecye. =

Crnoboma Mucinu W TMOCEOHO W3pakaBamka HOCH ca COOOM OJTrOBOPHOCT, KoOja cmpam oxaroBapajyhux
OKOJTHOCTH MOXKe OuTH Beoma (uekcuOuiHa. 3aTo, MHAMBHIYya CE€ HEPETKO OApUYe CBoje croboje,
MpUKIamka HeYeMy IITO M HUje HEHO MUIIJBEHE jep ce He oceha TOBOJEHO CIIPEMHOM WM HE JKENU Ja
CHOCH OJIFTIOBOPHOCT 3a CBOj€ M3jaBe. YCIleN TakBOT OJ0paMOEHOr MeXaHW3Ma, cama ciIo0ona U OBJE
ryOH CBOjy CYHITHHY, a 3aKOHO/IaBHA MHTEHIIH]ja 3alITHTE BUIINX HHTEpPECa MMOCTaje jOII eIacTUIHHja JTOK
ce mHAMBHAya ryOu y macu. IbeHum wHTepecm W TpaBa mpeniase y JAPYrH IUIaH, jep ako IeJHHA He
(GyHKIIMOHHMIIIE, 3aIITO je OMTHO Ja Cce jelaH Jeo TOT JapymrTBa JoOpo oceha, jep mma moryhHoCT na
WCIOJbH CBOj cTaB OWio Kada, 6uno kakaB Aa je ?boibe je , crora, y3ap:KaTH ce Off U3pakaBamba CBOT
CTaBa, HETO 3aKOPAa4YUTH Yy cdepy MPOTHBIPABHOT U 300T TPEHYTKA CBOje BOJbE , MPUXBATUTH CTHTMY
JICTUHKBEHTA.

Wneonoruzanuja cnobome MUILBEHa M HM3pakaBamkba jeé HEMHHOBHA, Kao IIOCIEIUIa CyKoOa W
MIOCECUBHOCTH Ap>KaBe, yIepeHe Ha mojeAnHIa. J[pxasa uMa cBako mpaBo U o0aBe3y jaa oarosapajyhum
MeXaHM3MUMa CIIPEYH WM Ka3HH 3710ynoTpely c1o0o1e MUCIIN U H3pakaBamba, ako Hahe n HajMambH Tpar
(morenuujanne) wuHKpuMuHanuje.Ho, ckentuk OW muTao: a KOJMMKO JpkaBa,( MOCEOHO jemaH
HEJIEMOKPATCKH CHCTEM)MOXe U Tpeba aa Oyie 00jeKTUBaH MPUIMKOM IpocyhBama y TOPHEM CMUCITY?

Hako de iure Buime He MOCTOjH, BepOAJHU NCIHMKT U Jame (QUrypupa y Ka3HEHOM 3aKOHOIABCTBY,
Hajuenrhe y By KpUBHYHHX JIeja yBpeAe Win KieBete. [loHeka mocTaBibeH Kao « MOoBpeAa MpeaCcTaBe o
BPJIHHY MOTHTHYKOL CHCTeMa, 0e3 (pU3MUKe IPOMEHE CBeTa» 0, ykasyje Ha 3aKOHOJABUEBY T0OPY HAMEPY

1% Cno6oman Bespancku: [IpaBo u nirysuja, bubmmorexka XX Beka, ctp. 47.
¥y ucro BpEeMe , 3aKOHOJIABCTBA HEKUX wiaHuIa EBporicke YHH]je campike BeoMa CTpOre Ka3He, y TOM CMHUCITY.
18 M6un, crp.50.
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Jla y KOpeHy cy30uje cyOBep3uBHE ETaTHOCTH. AJIM U YT JIO MAaKJIa je MOIUIOYaH JOOpUM Hamepama,
Ia ¥ 3aKOHOJIaBUEeBa HECaBPIIEHOCT ( jep je ¥ OH Ha KOHILy KOHIJIOMepar (M3MYKHX JIMIA, Pa3InIUuTHX
NOJHUTUYKUX yOehewa) monazu 10 H3pakaja, jep HECBECHO OCTaBJba JPKaBU IIUPOK IPOCTOP 3a
onpehuBame «Omha» moryher mpekpmaja wiu kpuBudHOT nena. OHAa ce HE HajJa3uMO JAJEKO O]
CpemOBEKOBHHX TOKIMYA 33 YHUIITABAKEM BEILTHIIA, IPOrOHA MOHApXOMaxa WJIM 3aTouerma HajBehux
yMoBa y bactuibu.

BOPBA CABPEMEHOT JIPYIITBA 3A (I/IJII/I)HPOTI/IB CJIOBOJE MUMIIJBEIbA U 'OBOPA

VY caBpeMeHOM JpymITBY, 100042 MUCIIH U U3pakaBama je J00uia joul jeraH , BeOMa 3Ha4yajaH MeAUjyM
3a ipeHoc uHpopmarja -Marepuer .Mmnepatus Op30r mMpoTOKa BECTH, HJIgja, norahaja,uCTOBPEMEHO je
U HajTeXe KOHTPOJIUCAHU U3BOp. M31a3 ce Ha3upe y HEH3YpH cajpikaja MOCTaBJbEHUX Ha CajTOBUMA, allid
HU JIp>KaBa, 4aK y3 MOMONh TpaHCHaIlMOHAJTHUX KOMIaHWja HHje cBeMoryha. Ilensypucame je , ca mpyre
CTpaHe, aTak Ha ci10001y MUCIH U W3pakaBama, KOjH Ce y M3BECHO] MEPU MOXKE MOJBECTU MOJ NoceOHe
OKOJJHOCTH Yy KOjUMa je TO OmpaBAaHO YMHUTH.M omer ce Hama3uMo y 3a4apaHoM Kpyry H, 3a cajaa
MOCIIEEbEM, TAapagoKCy jeaHe cioboe: ehukacHo u Op30 KOHTpoJHcame caapkaja world-wide cepsuca,
0a3upaHO Ha TO3UTUBHO-TIPaBHOM ojpehery OHOI IITO C€ CMaTpa NPOTUBIPABHUM, KaXKEHHBHM,
HEMOPAJTHUM, HEPETKO MOKE JIOBECTH JI0 KOJIH3H]eE.

[IpaBo ce He MOXe YMYIITaTH y ayTEHTUYHOCT MHUIIUbEHa Beh caMo y HberoBy (pu3nyKy HEOMETaHOCT, Tj.
¢bu3muko ucnospaBame HcTOr. Crmoboga MUCTH W M3pakaBama he OWTH TOTIYHO «CJIIOOOJIHE» OHOT
MOMEHTa, Kaga ce hOmO Sapins y3nurHe Ha BHIIM HHBO M IPECTaHE Ja KOPUCTU CBOje KBaJHTETE Ha
Morpeliad HauuH, ajld U OHJA Kaja JAp)KaBa MPUXBATH KPUTHIIM3aM Maca, Ty «0elly pyKaBuIly OadeHy y
JMIEe» JOCTOJaHCTBEHO, KaKo W JIOJUKYje, U He MpUXBaTh M3a30B. /lo Tana, meMokpaTtcka Kynrypa he
yBeK OuTH ycKkpaheHa 3a CBOj Haj3HAYAJHHUJH JICO.
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MEXJIYHAPOJHOE ' YMAHUTAPHOE IIPABO, IPUMEHUMOE BO BPEMSI
BOOPYXEHHbIX KOH®JINKTOB HEMEX/IYHAPOAHOI'O XAPAKTEPA

ALEXANDR SVETLICINI™

«... MeHCOOYCOOHBIE 8OUHBL 6Ce20a 20pa300 DObLLE BbI3LIGAIOM Y BOIOIWUX YY8CHBO HEHABUCTU U 8030YIHCOAIO CIMPACMU, YeM
801UIHA MexcOy He3asucumbimu Hapooamu». ©.® . MaprteHc

B coBpemeHHBII neproJi KOJIUYECTBO JOKAJIbHBIX BOMH M BOOPYKEHHBIX KOH(IMKTOB HEMEXTYHAPOIAHOTO
XapakTepa BO3pacTaeT, CTPAJacT OT ITOr0 OrPOMHOE YHUCIIO JIFOJEH, U HEOOXOAUMOCTh 0o0Jiee JeTalbHOIO U
PacIIMPEHHOr0 PEryJIUPOBaHUs BOOPYKEHHBIX KOH(DIMKTOB TaKOI0 YPOBHSI CTAHOBUTCS OJHOM U3 INIaBHBIX
3amau MI'TI Ha coBpeMeHHOM JTane.

[TocnenHue NATHASCAT JIET B MUpPE HAOIIOJAeTCsl 3HAYUTEIbHOE N3MEHEHHE XapaKTepa KOH(PIUKTOB: HEHTP
TSKECTH CMECTHJICS OT KJIACCMYECKUX BOWH K KOH(MIMKTaM HEMEXAyHapOJIHOI0 XapakTepa. ITOT Mpolecc
pa3BuBaeTcs Ha (POHE TEXHUYECKOrO Mporpecca B pa3BUTHUU CPEACTB BEACHMS BOMHBI, U B 3TOH BOIHE
TMOHYT YXe Ipa)</laHe OJHOTO rocy1apcTBa.

BHyTpeHHHII BOOpYKEHHBI KOH(IMKT MOXET BO3HUKHYTh B (OpPME BOOPYKEHHOTO WHIIMJCHTA,
BOOPYKCHHOW AaKIMM ¥ JAPYTHX BOOPYKEHHBIX CTOJKHOBCHHH OTPaHMYCHHOTO MacmTaba M CTaTh
CIICICTBHEM TMIOTBITKY Pa3pelinTh HAIMOHAIBHBIC, dTHUYECKHE, PEIUTHO3HBIE W HMHBIC MPOTHBOPEYUS C
MOMOIIIBIO CPEZICTB BOOPYKEHHOUN OOPHOBI.

Yacto npuyMHa BO3HUKHOBEHHS BOOPYKEHHOTO KOH(DIMKTa COCTOMT B HEOOXOJUMOCTU JOCTHUKEHHS
HaIMOHAJIBHOTO €MHCTBA M HAIMOHAIBHOM MJEHTUYHOCTH B KayecTBE 00s3aTENBbHOTO MpeBapUTEIbHOTO
yCIIOBUSL AeMOKpaTu3auuu. HarisiiHbIM NpUMEpOM MOXKET IOCIYXKMThb 3aTSHYBIIMICS Ha JOJITUE TO/AbI
KoHQuuKT B Pyanne. IlpuunHa KOHQUMKTa MpoCTa: Mocie MOJIY4YeHHs HE3aBUCUMOCTH ObUT HapylleH
€IMHCTBEHHBI B CBOEM POJIE «OOIIECTBEHHBIN IOTOBOP», CYIIECTBOBABIINN MEXIY ABYMS aQpUKaHCKUMHU
HapoJaMH TYTCH U XyTy B TE€UCHHE KaK MUHUMYM IISITH BEKOB.

MI'TI xak oco0asi BETBb MEXIYHApOAHOTO IMpaBa, OTHOCALIASICS K CUTyalMsIM BOOPYKEHHBIX KOH(IMKTOB,
pa3nuyaer JBe KaTETOPHH TaKUX KOH(IMKTOB: BOOPYKEHHBIC KOH(MDIMKTHI MEXAy IByMs Win Ooiee
roCyJlapCTBaMH — MEXKJIYyHAapOJHbIE, U BOOPYKEHHbIE KOH(IMKTBI B Ipelesax TEPPUTOPUU OIHOTO
rocy/1apcTBa — HEMEXK/IyHApOIHbIE UJIM BHYTPEHHHUE.

Ho ecnmn B Hacrosiiiee BpeMsl peryJIMpPOBAHUE MEXIYHAPOAHBIX BOOPYKEHHBIX KOH(IMKTOB MPOUCXOIUT
CPaBHUTENBHO yCHEUHO (MOAAaBISIONIEe OONBIIMHCTBO MONOKeHUH JKeHeBCKHX KOHBeHIHH, okoiao 500
cTaTeii OTHOCUTCS HMEHHO K TaKUM KOH(JIHMKTaM), TO B OTHOLICHUH BHYTPEHHHUX BOOPY)KEHHBIX
KOH(JIUKTOB eIlle uMeeTcs psii TpyAHOCTel. CBsI3aHO 3TO B MEPBYIO OYepesb C TEM, UYTO rocynapcTBa He
KEJIal0T OrPAaHUYMBATh CBOM CYBEPEHMTET, HECMOTPSl Ha OOLIEMHUPOBYIO TEHICHIIMIO BCE OONbILIEH 3allUThI
npaB d4enoBeka. OCHOBHOW aTpuOyT TOCYJapCTBEHHOI'O CYBEPEHHMTETa 3aKJIIoYaeTcs B IIpaBe
COOTBETCTBYIOILIETO MPABUTEILCTBA IO CBOEMY YCMOTPEHMIO pellaTh BHYTpeHHHE IpobiieMbl. OTcrona u
UCXOAUT TO3MIMS MPaBUTEIBCTB, YTO BCE BHYTPEHHHE MpoOieMbl (B TOM 4YHCIC M BHYTPCHHHE
BOOPY>KEHHbIC KOH(IMKTHI) TOJDKHBI pelIaThesi 0€3 BMEIIATEILCTBA U3BHE.

TATBbAHA KVBATA, AHIPEI PYCY, AJTEKCAHIP CBETJINUHBIA
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Ho B To ke BpeMsl HeOrpaHUUYEHHOE HAaCHJIME U CMEPTOHOCHOE OpY’KH€ MPUUUHSAIOT BO BPEMS IPaKIaHCKUX
BOIH M WHBIX BHYTPCHHUX CTOJIKHOBEHHUU C MPUMEHEHHEM BOOPY)KEHHBIX CHUJI TaKHe K€ CTPaJaHUus |
paspylieHus, Kak ¥ BO BpeMsl BOMH Mexay rocynapcrBamu. JKecTOKOCTh M 0ecromagHOCTh BPaK Iy IOIINUX
CTOpPOH BO BpeMs rpaxaaHckoil BoiHbl B Mcmanunu 1936 1. a Takxke pasButue mnocie Bropoit MupoBoii
BoitHbl KOHLENIIMU TIpaB 4esioBeKa NpuBenau K moseieHuo B MITI mepBoro mosmokeHus, crnenuaibHO
MpeIHA3HAYEHHOTO JJII BOOPYXKEHHBIX KOH(MIMKTOB HEMEXKIYHAPOIHOTO XapakTepa — oOmmei s Bcex
Kenepckux koHBeHIM cT. 3. B 1977 611 ipunsT 2-0i1 JlonmomauTenbHbIi [IpoTOKO, KOTOPHIA pa3BUBa
MOJIOKEHUS CT. 3 M PaCHIMPsI TYMAaHUTAPHYIO 3aIUTy ISl TPa)XITaHCKOTO HACETCHHUS B BOOPYKEHHBIX
KOH(IMKTaX, MPOUCXOIALINX BHYTPH rocyaapctB. OpHako, paccMaTpuBas MpOLENypy €ro MPUHSATHUS, MBI
MOXEM yOeaMThCAs B TOM, YTO upe3MepHass 03a00UE€HHOCTh TOCYIApCTB IO IOBOJY BO3MOXKHOTO
OTpaHUYEHUS] CBOEr0 CYBEPEHHUTETa MOXKET MOMEIIaTh PACIPOCTPAHEHHUIO HIe TYMaHUTAPHOTO XapakKTepa.
Bo Bpems numnomarndeckoit koHdepenmmu 1974-1977 mpoext 2-ro [omomuurtensHoro IIpoTokoa,
paspaboranasii MKKK, moaseprcst cepbe3Hoil KpUTHKE W OBbIT OTBEPTHYT KaK HEMPUEMJIEMbIN Ha TaHHOM
srane. Ilocime 3TOro, 3a JOCTaTOYHO KOPOTKMH MEpHOA OH OBbLI CYIIECTBEHHO HM3MEHEH M ype3aH U
MPEAOCTABIISLT COOOM COKpAIICHHBIA B 0oJiee «CIadbIii» M0 COACPIKAHUIO TEKCT, KOTOPBIM M ObUT MPUHST Ha
OCHOBE KOHCeHcyca. {DaKkTHuUecKu TMOJyYHSIOCh, YTO OMACCHUs IMPABUTEILCTB HACYET BO3MOXKHOTO
BMeEIIATENbCTBA BO BHYTPEHHHE JIeJIa MTPUBEI K MIPUHATHIO CJIa00T0 B CMBICIIE MEXaHU3Ma caM0o00ecriedeHUs
U TpPUMEHEHUs, a TakKe KadecTBa PETyIHpPOBAHHS JTOKyMEHTa, a B pe3yibTrare — K claboMy YpOBHIO
3aIUThl OOJIBIIUX TPYII HACETIECHUS BO BpEMsl BOOPYKEHHBIX KOHPIMKTOB HEMEKIYHAPOIHOTO XapaKTepa.
W B TO Xe Bpems, Jaxke Te CKpOMHBIC (PAKTOPHI TYMaHUTAPHOTO TOPSAKA, KOTOPBIE COAECPKATCS BO 2-OM
JononuutenbHoM [IpoTokosne HE MOTYT HalWTH CBOEro IMOJHOIO MPUMEHEHHUS H3-3a €ro HEMOANMHCAHUS
TaKUMH CHJIbHBIMH MUPOBBIMHU JepxkaBamMu kak CIIA,... B KOTOPBIX JIEMOKpATHs W TpaBa 4YeIOBEKa
MPU3HAIOTCS BBICILIEH [IEHHOCTBIO U J1a)K€ TOCYJapPCTBEHHBIM JIOCTOSIHUEM.

[Tonoxxenus MI'TI, oTHOCAIIMECS K PErYJIUPOBAHUIO BHYTPEHHUX BOOPYKEHHBIX KOH(IUKTOB HE 3alpeLiacT
IIPUMEHATh CWJIy IJI1 BOCCTAHOBJIEHMS Ha TEPPUTOPUU TOCYIAapCTBa peXHMMa 3aKOHHOCTU M IOpsAKa, a
TOJIbKO OTPAaHUYUBAET METO/bl MPUMEHEHMsI Takoi cuibl. T.e. mpaBo rocyaapcTBa BbIOMpaTh CpeACTBa U
METOJIbI ISl BOCCTAHOBJICHUS IIPABOIIOPSIKA HE SIBJISIETCS HEOTPAaHUUEHHBIM.

Crnenyer onpeaenutb Te nojioxeHus MITI, koropele mpenHa3HauyeHbl CHELUANBHO JISI PEryJIUpPOBAHMS
CUTyalMii BHyTPEHHUX BOOPY>KEHHBIX KOH(MIMKTOB. B mepByto ouepens To cr. 3, obOmas st JKeHeBCKux
KOHBEHIIMH — pe3yJbTaT «IPOpPHIBa» B OTHOIICHWM NPUMEHEHHS IPHUHIMIIOB KOHBEHIWH BO BpeMs
BOOPYKEHHOTO KOH(MJIMKTa HEMEXTyHapOJHOTO XapakTepa. OHa mpemxycMaTpuBaeT NpUMEHEHNE TPUHIUTIA
T'YMaHHOCTH B OTHOLICHHUH JIMI, HE TPUHUMAIOIINX Y4aCTHE B BOOPYKCHHOM KOH(IUKTE M YCTaHABINBACT
3allpeT Ha COBEpIICHWE B OTHOUICHWW YKa3aHHBIX JIMI[ ONPEICICHHBIX NEHCTBUH — MBITOK, YOHIACTB,
UCTSI3aHUM, HE3aKOHHOTO OCYkIeHus u 1p. Ilo cBoeil cyTu naHHAs CTaThs SIBISET COOON KBUHTICCEHIIHMIO
HOPM OOBIYHOTO TpaBa, 4To ObLIO0 KOHCTaTUpOBaHO MexayHapoaasiM Cynom B ero pemiennu ot 27.06.1986
1o nosoay cnopa mexxay Hukaparya u CILA.

JlpyruM He MeHee BaKHBIM JOKYMEHTOM sBisieTcs 2-oit JlomomuurtensHbiid [IpoTokon k JKeHeBckuMm
koHBeHIUsM 1949 r., mpunsteiii B 1977 1. I'enepanpaas Accam6iess OOH B 1868 r. nmpunsiia pe3oionuio
2444, B xOoTOpOH NpH3Baja yYaCTHHKOB MEXIYHApOTHOTO COOOIIECTBA MPUMEHSATh OCHOBHBIC T'yMaHHBIC
MPUHIUIBI BO BCEX BOOPYKEHHBIX KOH(HKTax U mpocuia I'enepansHoro Cekperapst OOH coBmecTHO ¢
MKKK u3y4nuTh HEOOXOIUMOCTh B MPHHSATHU JOTOJHUTEIBHBIX MEKAYHAPOAHBIX KOHBEHIUH WM IPYyTUX
COOTBETCTBYIOIMX MPABOBBIX TOKYMEHTOB B LEJAX OOECIEUCHHUs JIyUIIeH 3amuThl TPAKIAHCKUAX JIUI H
KOMOaTaHTOB BO BCEX BOOPY)KEHHBIX KOH(IINKTAX.

Ha ocHoBanuu stux pemenuii Komuter Kpacuoro Kpecra moaroroBusi npoekT AByX MPOTOKOJIOB, KOTOPHIE
ObuTH IPUHATHI B 1977 1. moa Ha3zBaHueM “J{0NOTHUTENBLHBIC TPOTOKOJIBI K JKEHEeBCKUM KOHBEHITUSAM ™ OT 12
aBrycra 1949 r.
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Bropoii ITporokon (ITporokosa Il) mocssiien 3ammre >KepTB BOOPYKEHHBIX KOH(MIMKTOB, HE HOCSIIHMX
MEXIYHAapOJAHOTO XapakTepa. DTOT JOKYMEHT pa3BHUBAIOT C)KaThle TOJOXKEHUs oO0med 3-il craTbu u
pacummMpsieT TyMaHUTapHYIO 3allUTy HACEJICHUsS BO BPEMs BOOPYKEHHBIX KOH(IMKTOB HEMEXKIyHAPOTHOTO
xapakrepa. B Hacrosimee Bpemst [Iporokon Ne 2 paruduimpoBan O0JBIIMHCTBOM rocyaapcts mupa (168
rocyaapcts Ha 31 mexkabps 1999 r.).

DTOT TOKYMEHT pa3BUBAET MOJIOKEHHS CT. 3, B YaCTHOCTH, YCTAHABIIMBAET OCHOBHBIC TapaHTUU IS JIULI, HE
MPUHUMAOIINX Y9acTUsl B KOH(DIUKTE, U JIHII, CBOOOIa KOTOPHIX OTPAHHYEHA B CBS3U C YYaCTHEM B TaKOM
KOH(JIMKTE, ONpezeNseT OCHOBOIOJAralollye IMpaBWiia OCYIIECTBICHHUS YIOJOBHOIO IPECiEeOBAHNUS;
COZICPKUT HOPMBI IO 3aIIMTE TPAXKIAHCKOTO HACEIEHUS U TPAKIAHCKHX OOBEKTOB, MEAMLMHCKOTO H
QYXOBHOTO IIEpCOHANA, a TakkKe pAx JpPYruX BaXHBIX NOJOKEHUH. OJHAKO, yKa3aHHbIE HOPMBI
HEIOCTaTOYHO MpopaboTaHbl M HOCAT MO OOJbIIeH YacTH OOIIMI XapakTep, YTO SABISETCS CIEACTBUEM
HEIMPOCTOr0 MPOILECCa NPUHIATHS JAHHOTO TOKYMEHTA.

JIpyruM BaXKHBIM HMCTOYHUKOM JIJIsi PETYJIUPOBAHHUS BHYTPEHHUX BOOPYKEHHBIX KOH(JIMKTOB SBISICTCS
00bryHOM TpaBo. Kak MblI yxe oTmeuanu, cT. 3 JKeHEeBCKUX KOHBEHIUH SBISIETCS KBHHTICCEHLUEH HOPM
OOBIYHOTO TIpaBa, HO OHA HE BKIIIOYAeT B ceOs 1enblidi psan npuHounoB MITI, koTopele orpaHUYMBAIOT
BBIOOp CPEICTB M METOAOB BEIEHHsS BOCHHBIX JeHcTBHiA. [IpuMeHeHue 3THX HOPM BO3MOXKHO Ha OCHOBE
BCceOOBEMITIONIE IeUCTBYOMMX o0mux npuHiumnoB MI'TI u MexayHapoaHOTO MpaBa B IEJI0M, CIIEIUATBEHO
OTMETHM 3]IeCh M3BECTHYIO «OroBOpkKy MapTtenca» (yka3ana B npeamOyiie ['aarckoit Kousenruu 1907 1.).
Ha npakrtuke xe, npumeHenue ganHoro uctounnka MI'TI 1oBobHO 3aTpyIHUTEIHHO H3-32 HEOOXOIUMOCTH
B I[OKyMCHTaJILHOM 06OCHOBaHI/II/I HpI/IMeHeHI/I}I JAaHHBIX HpI/IHI_[I/IHOB. KpOMe TOrO, HE CYH_IGCTByeT OGIHCﬁ
TOYKH 3PEHHUS B OTHOIICHUH TOTO, KAaKWE€ MPUHITUIIBI CIICYyEeT CUNTATh O0IIEePU3HAHHBIMH.

n HAKOHCI, CJICAYCT OTMCTUTH TaKOl HMCTOYHHK peryjnpoBaHuia, KaK CICHUAIBHBIC COTJIAICHUSA MCKIAY
HaxoasamuMucs B KOH(I)J'II/IKTC CTOPOHAMH. Crt. 3 JXKeneBckux KOHBeHL[I/Iﬁ npeaycMarpuBacT U MpU3bIBACT
BPpaAXXAYIOIIMEC CTOPOHBI 3aKJIIOYAaTh TAaKHWC COTJIAICHUSA, IMTOCPEACTBOM KOTOPLIX CTOPOHBI MOI'YT BBCCTH B
HeﬁCTBHC BCC WJIM HCKOTOPHBIC IMOJIOKCHUS JKeneBckux KOHBCHHI/Iﬁ. HpI/I 9TOM IIOJ4 CaMHM COI'IallICHHUEM
moApasyMEBACTCA BBIPAKCHHOC COIIaCUC HAa MPUMCHCHHEC ONPCACIICHHBIX HOPM.

[Ipexne yeM MPUCTYNHTh K XapaKTEPUCTUKE BOOPYKEHHBIX KOH(IMKTOB HEMEXTYHApPOIHOTO XapaKTepa
ClIe[lyeT CHayasia OINpPENENIUTh CaMO IMOHATHE «BOOPYKEHHbIH KOH(IMKT». HU ogHA W3 CyIIECTBYIOIINX
KOHBEHIIMH HE J1aeT YETKOro ONPEJENICHUs, MO3TOMY MBI MOXKEM OOpaTUThCS K APYrOMYy HUCTOYHHKY
MEXIYHapOJAHOTO TipaBa — cyncOHOW mpakTuke. Tak AmnemnsiuoHHas [lamara MexIyHapoIHOTO
YronoBaoro TpuOynana mo HOrocnmaBum ykasana, 94TO «BOOPYKEHHBIM KOH(MDIUKT CYyIIECTBYET BCETIa,
KOTJ]a TPOMCXOJUT OOpalleHWEe K BOOPYKEHHOH CHIIE B OTHOIICHUSX MEXIY TOCYIapCTBAMH, MEXITY
rocygapCctTBOM HW OpraHU30BaHHBIMU  BOOPYKCHHBIMHU  I'PYIIIIMPOBKAMH, UM K€ MCXKIAY OTHUMHU

rpymnupoBkam.» (cMm. The Prosecutor v. Dusko Tadic # 1T-91-1-AR72)

Jlanee, MBI MOXXEM OOpaTHTbCS K OINPEAEICHHUI0 BOOPY)KEHHOIO KOH(MIMKTA, KOTOPBIA HE HOCUT
MEXyHapOAHOTO Xapakrepa. Ero onpenenenue Bnepssie gaercs B ¢T. 1 2-ro JlonomaurensHoro [Iporokona
«OcHOBHasi cdepa NPUMEHEHHS». O] BOOPYKEHHBIM KOH(IMKTOM HEMEXIyHapOIHOTO XapakTepa
MOHUMAIOTCS ““BOOPYKEHHBIE KOH(IMKTHI HA TEPPUTOPUHU KaKOH-THOO BHICOKOH TOTOBAPHBAIOIIEH CTOPOHBI
MEXJy €€ BOOPYKEHHBIMU CHUJIIAMHM M aHTUIIPABUTEIbCTBEHHBIMU BOOPY>KEHHBIMHM CHJIAMU WIH JPYTMMHU
OpPraHM30BAHHBIMHA BOOPYKCHHBIMH I'PYNIAaMH, KOTOPbIE, HAXOACh IO OTBETCTBEHHBIM KOMAaHIOBAHMEM,
OCYLIECTBIISIIOT TAaKOW KOHTPOJb HAJ 4acTbl0 €€ TEPPUTOPUH, KOTOPBIM IMO3BOJSAET UM OCYILIECTBIIATH
HETIPEPhIBHBIE W COTJIACOBAaHHBIC BOCHHBIC NEHCTBHA M NMPUMEHATh Hactosmmii [Ipotokon”. M3 chepsr
npuMeHeHus: IIporokona 6€30roBOPOYHO HCKIIOUEHBI CUTYallMH HAIMPSDKEHHOCTH M OECIOpsSIKOB BHYTPHU
CTpaHBbI - «TaKUE KaK OECIOPSAKY, OTAENIbHbIE U CIIOPAIUUYECKHE aKThl HACWIINS U UHBIE aKThl aHAJIOTUYHOTO
xapakrepa» (ctaThs 1, myHKT 2).
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Hcxonst u3 coBpeMEeHHOW, OOBEKTUBHO cyliecTByomeld cTpyktypsl MI'TI B TOl 4WacTu, rae ero HOPMBI
PEeryJIupyIOT BOOPY)KEHHbIE KOH(MJIMKTBHI HEMEXIYHAPOJHOTO XapakTepa, MOXKHO IPOBOAUTH HX
KJIacCU(PUKAIIUIO PYKOBOJICTBYSICh ONPEIeICHHBIM HAOOPOM OOBEKTUBHBIX M CYOBEKTUBHBIX (haKTOPOB.

Tak, ogHUM U3 KpPUTEPHEB MOXKET SBIATHCA CTENEHb WHTEHCUBHOCTU KOH(DIMKTA, OCOOCHHO B ILIAHE
CTENIEHH OPTraHW30BaHHOCTH M CHWJIBI NOBCTAHILIEB. 3[€Ch MOXKHO BBIACIUTH I'PaXXAAHCKUE BOIHBI, KOIZa
BOCCTABILIasg CTOpPOHA OTBEYAcT psAAy IPU3HAKOB. KOHTPOJIb HAJ TEPPUTOPHUEH, BOWCKA IIOJA EIUHBIM
KOMAaH/I0OBaHUEM, TPaXIaHCKOE MIPABUTEIILCTBO, COOIIOICHHE HOPM U 00BIYaeB BOMHBI M HEKOTOPBIE IPyTHE.
Jlanee cienyroT BOOPY/KEHHbIC BHYTPEHHHME KOH(DIMKTHI MEHbIIEH MHTEHCHUBHOCTH, KOTOpbIE MOIMAIAI0T
nop neiicrBue 2-ro IIporokona wnu ct1.3 XK. [anee, mo HUCXonAIIed HAXOAATCS CUTYallMd BHYTpPEHHEH
HAIPSDKEHHOCTH, CIIOPAaJUYEeCKHE aKThl HACUIIUS U MacCOBBIE HApyIIEHUs IIPaBonopsAaka. B nanHoM ciydae
HopMbl MI'TI He mpumenstorcs, Ho MKKK MoxeT ocymiecTBuTh ImpaBO r'yMaHUTApHOW WHHULIMATUBBI, a
rOCyJJapCTBO HE OCBOOOXKIAETCS OT OOS3aHHOCTH COOJIIOJAaTh TpaBa YEJOBEKa, B YACTHOCTH B MeETax
3aKIIIOYCHUS] YYACTHUKOB OECIIOPSIIKOB.

OcoObIM cyyaeM cpeAr HEMEeXIYHApOAHBIX BOOPYKCHHBIX KOH(MJIMKTOB SIBJISIOTCS HAlMOHAIBHO-
0CBOOOIMTENIbHBIC BOWHBI, MoanaAarontue moj aeiicteue 1-ro [lporokona, korna MI'TI OyaeT mpumeHAThCS
B IIOJJHOM 00bEMe, KaK M B MEXIyHApOJAHBIX KOHGuMKTaX. OTIMYMTENbHAs YepTa 3THX BOWH — OopbOa
HapoJa MPOTHB KOJIOHHAJIBHON JAep:KaBbl WM OKKYIAaHTOB, HAIMOHAJHHOTO WU PACOBOTO YTHETEHHUS.
[Tpuuem 3a HApOAOM, OOPIOMIMMCS 33 TIPABO CAMOOIPENSICHHS, MEXIYHAPOAHOE TIPABO MPEyCMaTPUBACT
0COOBII cTaTyC, CXOTHBIM CO CTATyCOM TOCYyIapCTBa.

Knaccudukaiiuio BoopyKeHHBIX KOHPIMKTOB HeMeX xyHapoaHoro xapakrepa (BKHX) MoxHO mpoBOAUTE U
10 KPUTEPUIO YUACTBYIOIIUX B HUX CTOPOH. Tak, B LeJsAX onpeneneHus npumenenus Hopm MI'TI Beigesstor

1. BKHX Mexay mpaBUTEIbCTBOM H MOBCTaHIIAMH

2. BKHX ¢ yyactueM HHOCTPaHHOI'O TOCY/IapCTBa ) Ha CTOPOHE MPABUTENBCTBA 0) HA CTOPOHE MOBCTAHIICB
B) Ha 00CUX CTOPOHAX

3. BKHX wmexnay nByms wim 0ojiee BOOPYKEHHBIMH TPYNIUPOBKAMU BHYTPH CTPaHBI, OOPIOIIUMHUCS 3a
BJIACTb

J. Hlunanep mpemiaraeT kiaccupUIMPOBaTh BOOPYKEHHBIE KOH(IIMKTH HEMEKIYHAPOIHOTO XapakTepa
cneqyromuM oOpasom: 1) I'pakmaHckas BOHHa B KIACCHYECKOM CMBICIIC MEXKTyHApOTHOTO MpaBa Kak
HEMEXXTyHapOIHBII BOOPYKECHHBIN KOH(IMKT BBICOKOH MHTEHCUBHOCTH, B KOTOPOM 32 BHOBH CO3JIaHHBIM
MPaBUTEIBCTBOM TPEThU TOCYAAapCTBA MOTYT MPHU3HATh CTaTyC BOIOIOINEH cTpaHbl. 2) HemexmayHapoaHbiii
BOOPYKEHHBI KOH(IHMKT MO cMBICIy CT. 3, o0mei s KeHeBCKUX KOHBEHIH, O 3alIUTe JKEPTB BOWHBI
1949 r. 3) HemexmyHapoaHbIii BOOPYKEHHBI KOH(PIUKT 10 cMbicay JlomonHutensHoro mporokoia Il k
XKenerckum kouBeHIMsAM 1949 r. [Ipu ocymiecTBIeHNN TakoW KJIACCH(UKAIMK YYEHBIH NCXOIUT TIaBHBIM
00pa3oM M3 MPaBOBOTO PETYJIMPOBAHHUS, MOl KOTOPOE OyIeT MoananaTh TOT WIA UHONH KOH(MIIHUKT.

Hcxons u3 ycTaHOBUBIIEHCS MEXAYHApOAHOW NMPAKTHKU BOOPYKEHHbIE KOH(IMKTBHI HEMEKIYHApPOJHOTO
XapakTepa J0JKHbI 00J1a/1aTh CIEAYIOIIUMH IPU3HAKAMHU

1)Boopy KEHHBIH KOHPIIUKT Pa3BOPAYMBACTCS B IPEIeIax TSPPUTOPHH OTHOTO FOCYAAPCTBA;

2)IpUMCHEHHE OpPYXKHS W YyYacTHe B KOH(IMKTE BOOPYKCHHBIX CHJI, BKIIIOYas IOJHICHCKUE
HOJpa3/IeJICHus;

3)KOJUISKTHBHBIA ~ Xapakrtep  BbicTymieHuit. ([eiicTBust  Biekymme 0OCTaHOBKY — BHYTpPCHHEH
HAIPSHKEHHOCTH, BHYTPEHHHE OSCIOPSAKHA HE MOTYT CYMTATHCS PACCMATPUBACMBIMH KOHPIIUKTAMH);
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4) ompejenieHHasl CTENEeHb OPraHW30BAHHOCTH IMOBCTAHIEB (MHHMMYM OpPraHHM30BAaHHOCTH) M HAITUYHUC
OpPraHoOB, OTBETCTBCHHBIX 3a MX JIeHCTBHs (00JIee UM MEHEE COOTBETCTBOBAThH ONPEICICHHIO KCTOPOHY).
Ha mepsoiit B3mian, Ilpotokon Il He mnpumeHsercs K BOOPYKEHHBIM KOH(DIUKTAM MEXIY
OpraHn30BaHHBIMU BOOPYKCHHBIMHU T'pyHIaMH, HU OAHA U3 KOTOPLIX HC MPCACTABIIACT CYUICCTBYIOIICC
npaBuTenbCTBO. IlepBoHavanbHbiii TpoekT MKKK nelicTBUTENbHO Kacaics, CTOJKHOBEHUS MEXIY
OpPraHU30BaHHBIMU TpyHIaMu Oe3 ydacTHs NPaBUTEIbCTBEHHBIX CHJI, OJHAKO TEKCT, MPUHATHIA B
KOHEYHOM cueTe, MOXO0XKe, He MpeJyCMaTpHBaeT TaKOil CUTyallMH, TaK Kak B HEM paccMaTpUBaIOTCA
UCKJTIOUUTENFHO KOH(MIUKTHI, B KOTOPBIX BOOPY>KEHHBIE CHIIBI «OAHOM M3 Bricokux JloroBapruBaromnxcs
CropoH»  MPOTUBOMOCTABISIOTCS  «AHTUIIPABUTEILCTBEHHBIM  BOOPYKEHHBIM CWIaM  WJIH
OpPraHM30BAHHBIM BOOPYKEHHBIM IpynnaM. He ucknrodaercs Bo3mMoxHOCTh npumeHenus [Iporokona Il x
CTOJIKHOBEHHSIM MEXIy OpraHM30BaHHBIMU BOOPY>KEHHBIMH HENPaBUTEIbCTBEHHBIMU T'PYNIUPOBKAMH,
CCJIM OAHAa M3 HHUX YTBCPIKAACT, YTO OHA HNPCACTABIIACT IrOoCyaapCTBO, H, CCJIU 3TH T'pyHIIbl OTBCYAIOT
TaKxe ApyruM ycnosusm IIpoTtokorna.

5) npoJOIKUTEIBHOCT ¥ HENIPEephIBHOCTh KOH(HKTa. ( Bo3HMKaeT Bompoc: ¢ Kakoro MOMEHTa MOXKHO
CUNTATh KOH(JIUKT MPOJOJKUTEIBHBIM MIIM MHTEHCUBHBIM? O3Ha4yaeT JIM 3TO, YTO NMPHUHLHUIBI U HOPMBI
MEKIYHAPOAHOTO TYMAaHHUTApHOTO MpaBa HE MOTYT OBbITh TNPUMEHEHBI O TEX IOp, MOKa JaHHBIHA
KOHQIIMKT He OyJeT OTBedaTh 3TUM TpeOoBaHusAM? B 3TOM Kak pa3 M 3aKiI0YaeTcss HETaTUBHBIA U
OTIACHBIN aCTEKT BKIIOYEHHS B KaueCTBE 00sA3aTENBLHOTO 3JIEMEHTA JaHHBIX KPUTEPHEB B ONpPEACICHUH
3TOT0 BOOPYKEHHOTO KOH(JIMKTA);

6) ocymiecTBIEHHE MOBCTAHIIAMU KOHTPOJISI HAJl YacThlO0 TEPPUTOpHUU TocyaapctBa. KoHTpommpyemast
TEPPUTOPUS MOKET ObITb U OTHOCHUTEJIBHO HEOOJBILIONW, HO MOCTOSIHHO M a0COJIIOTHO KOHTPOJIMPYEMOH.
KoHnTponb Hax TeppUTOpHEN SBISIETCS CaMbIM CIOKHBIM B YCJIOBUSIX NApTU3aHCKOW BOWHBI. B naHHOM
ciydyae TpeOOBaHWE WMEHHO O TIOCTOSTHHOM KOHTPOJIE ONPEACICHHON YacTh TEPPUTOPHH MOXKET
OKa3aTbCs TPYAHBIM, MHOTAA HEBO3MOXHBIM. OIHAKO, HAXOJSACh BHYTPU CTPAaHbI MOBCTAHLbl TaK WX
MHa4ye NPOJ0JDKAIOT KOHTPOJIIMPOBATH Ty YaCTh TEPPUTOPUH, KyAa OHU NTEPEMELIAOTCS;

7) KOHQIIUKTHBIC OTHOIICHUS CTOPOH JOJKHBI JOCTHYh YPOBHSI OTKPBITHIX M KOJUIEKTHBHBIX BOCHHBIX
nedictBuii. TeopeTMueckn JaHHbIC KPUTEPUH JODKHBI IMO3BOJIUTH  OTJIMYUTH  PA3HOBHIHOCTH
BOOPYKEHHOW OOpBOBI, MOAMAMAIONINE TOJ [eHCcTBHE CTaThbM 3, OT JIOOOH npyroit curyammm. Mx
COueTaHHEe SIBISICTCS HEOOXOIMMBIM MHHUMYMOM JUIS TOTO, YTOOBI TO WM HHOE BOOPYKEHHOE
NPOTHBOCTOSIHUE BOILIO B cepy jeiicTBus cratbu 3. B IOCTaTOYHON CTEMCHH COOTBETCTBOBAIIH
BbIIIIEyKa3aHHBIM KpuTepusM: ['Baremana 1954 r.), Amxup (1955r.), JluBan (1958r.), Ky6a (1958 r.),
Memen (1962r.), Jlomuuukauckas Pecny6muka (1965r.) u T. .

8) moBcTaHIBI OJDKHBI MpUMEHSITh mnosiokeHus I[Iporokona Il (mo6oe momoxenue I[Ipotokona I
JEUCTBYeT aBTOMATHUYECKH, KOTJIa Ha TEPPUTOPHH OJHOTO TOCYAapCcTBAa MMEET MECTO BOOPY)KEHHBIH
KOH(JIMKT, KaK oOIIepU3HAHHBIC OOBIYHBIC HOPMBI MEXKIyHAPOIHOTO TIPaBa);

9) npeciie[0BaHUE MOJUTHUECKOM 1eH (ITOT KpUTEpUi cam co00it pazymeeTcsi, OO HET TaKOH CTOPOHBI,
KoTOopasi Ooposiach Obl 0e3 3Toi 1eim). IJTa Iedb JO0JDKHA COOTBETCTBOBATh HHTEPECAM IMUPOKHX
HAapOJHBIX MAacCC, HOpMaM U IMpUHIOUIIAaM COBPEMCHHOT'O MCKAYHAPOAHOI'O IIpaBa.

HecMmotpst Ha TO, 4TO W B KIACCHYECKOW BOWHE M B NMEPHO]] KOH(IMKTA HEMEKIYHAPOIHOTO XapakTepa
ryMaHUTapHbIEe TPOOJIeMbl OJHM M T€ K€, MPH MEXI0yCOOHOW BOIHE HAMHOTO CIIOXHEE OIpPeNeiIuTh
HaJIJIe)KAIKE TPAHULIbI ISl HACWIIUSI M TPOU3BOJIA.

B cB#3m ¢ TeM, UYTO HEraTHBHbIE  pa3pyIIMTENbHBIC TIOCIEIACTBHS BOOPYKEHHBIX KOH(IUKTOB
HEMEXKXIYHApPOJHOI0 XapaKTepa B COBPEMEHHBIX YCIOBHAX BO MHOIMX CIydasX Jaxe IPEBOCXOIAT
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MOCTICICTBHSI MEXKIYHAPOIHBIX BOWH, BOIIPOCHI TPABOBOTO PETYIUPOBAHMS STUX KOH(PIUKTOB MPUOOPETAIOT
ocoboe MEeXIyHaponHOe 3HadeHue. HeoOXoauMo TOHWMAaTh, YTO MPAKTUYECKH BCE BOOPYKCHHBIC
KOH(JIMKTBI HEMEXTYHAPOJIHOTO XapaKTepa CBS3aHBI C MEXIyHAPOTHBIMH COOBITHSIMU W JIMIIb H3pPEAKa
UMEIOT Cyry0o BHYTPEHHUH xapakTep W mocieAcTBus. KOH(MIMKT B COBPEMEHHOM MHpPE, BOZHUKHYB KakK
BHYTPCHHUH, CTaHOBHUTCS MEXIyHAPOIHBIM B pe3yJbTaTe, HANpHMeEp, CcBoero pacmmpenus. K Hemy
MOJKIIIOYAIOTCSL IPYTUE YYAaCTHUKH, W OH BBIXOJWUT 32 PaMKH HAIIMOHAIBHBIX TpaHHIl. Ecimu 3TOoro He
MPOUCXOIUT, BHYTPCHHUH KOHQIIMKT, KaK TPaBWIO, BO3ACUCTBYET HAa COCEJHUE CTPAHBI, B TOM YHCIE
BCJIEJICTBHE Tlepexoia rpanul] OexxeHiamMu. Tak, B cBsi3u ¢ koHpaukToM B Pyanne B 1994 rony sty crpany
MMOKUHYJIM OKOJIO 2 MITH. YEJIOBEK, KOTOphle OKa3anuch B Tan3anuwu, 3aupe, bypynnu. Hu omHa u3 stux
CTpaH He ObllIa B COCTOSTHUH CIIPABUTHLCS C IIOTOKOM OE€KEHIIEB U 00ECTICYUTh UX CaAMbIM HEOOXOIUMBIM.

B wuHBIX ciydasx BHYTPEHHUH KOH(IJIUKT MOXKET, OCTaBasCh IO CYTH BHYTPEHHHUM, HpuoOpeTaTh
MEXKIyHApOAHYIO OKPAacKy M3-3a y4acTHs B HEM MpeAcTaBUTeNeH npyrux crpan. Hampumep, B konie 1996
roja B pesujcHIuH simoHckoro nocia B Jlume (Ilepy) mpencraBuTensiMu pPEBOJIONMOHHOTO JBYKCHHS
«Tymak — Amapy» ObUTM 3aXBauyeHbl 3aJIOKHHKH - TPaXKJAaHE Pa3HbIX CTpaH. TpeOOBaHUS TEPPOPHCTOB
OTHOCWJIHMCh K BHyTpeHHell monutuke [lepy, ogHako, B KOH(JIMKT OKa3aJUCh BOBJICUCHHBIMH U JApYTHE
rOCyJIapCTBa, TpaXkIaHe KOTOPBIX CTANIM 3JI0)KHUKaMHU, - TIPEXKIE Bcero SmoHusl.

HekoTtoprie BHyTpeHHHE KOHQIMKTBHI MPEBPALIAIOTCS B MEXAyHAapOAHBIE B pPE3yJjbTaTe NPUCYTCTBUS B
CTpaHe KOH(IIMKTAa HHOCTPAHHBIX BOMCK, @ HEPEJIKO U UX MPSIMOIl HHTEPBEHIIHH.

Eme onuH BapuaHT TpaHCPOpPMALMKM BHYTPEHHETO KOH(QIIMKTA B MEXAYHAPOIHBIA — «IE3MHTETpaIus
ctpaab». [Ipumep: kondumkr B Haropuom Kapabaxe, Boznukmmii enie B pamkax CCCP. Ilocne pacnama
Coserckoro Coro3a 1 00pa30BaHUSI CAMOCTOSITETIBHBIX CTpaH — ApMeHUHN U AzepOaiikaHa — KOH(IUKT B
Haropnom Kapabaxe npeBpaTuiicsi B MEXXIrocyJapCTBEHHBIH.

KBamuduuupoBaTh KOHQIIMKT IMOpPOIO CIIOKHO, TaK KaK y CTOPOH MOTYT OBITh pa3iu4yHOE, KpaiHe
MIPOTUBOMOJI0KHOE MHEHHUE TI0 ATOMY moBoAy. Harmsaneril npumep: koHdpaukT B Poccuiickoii @enepanui, B
KoTOopoM YeuHs cumTaeT ceOs CyBEepeHHBIM rocyaapcTBoM, a Poccust paccMaTpuBaeT €€ Kak CBOIO YacTh.
Ecnu mepBoe mojoxkeHHe NMPHUHATH 3a UCTHHY, TOTJAa HACTOSIIUN KOH(JIMKT CTOMT paccMaTpuBaTh Kak
MEXyHApOAHBIH, pa3pelieHne KOTOPOrO JIOJHKHO OCHOBBIBATHCSI HAa ABTOMATHUECKOM YCTAaHOBJICHWUH
MEX]Jy CTOPOHAMH MEXIyHapOJHO-TIPAaBOBOIO PEXMMA HENPUMEHEHHUs CHIIbI U MUPHOTO ypPEryJIUpOBaHUS
CYUIECTBYIOIIEr0 MEXy HUMHU criopa. OHako, HecMOTpst Ha TO, 4To YeuHs Oblia mpucoeanHeHa K Poccun
B 1859 romy HacuiIbCTBEHHO, B HACTOSIIEE BpEeMs OHA SIBISETCA €€ COCTaBHOW 4YacThio, Tak Kak B 19 B.
Ka)K70€ “IIMBUJIN30BAaHHOE™ T'OCYJapCTBO MMEJIO MOJIHOE MPABO MPUCOEIUHUTH K CBOEH TEPPUTOPUU HOBBIE
3eMJIM, Ha KOTOpBbIE paHee He paclpOCTPAHSIICS CYBEPEHUTET JIPYroro “LIMBUIM30BAaHHOIO” TOCYAapCTBA.

C ogpyroii cTopoHBl HEOOXOAMMO UYETKO pa3rpaHUYMBATH TOHSATHUS BOOPYKEHHOro KOH(DIHMKTA
HEMEXKTyHApOJHOTO XapakTepa U HAIlMOHAIBHO - OCBOOOMUTENFHYIO BOMHY Hapoja 3a caMOONpeJelieHueE,
peryJIMpOBaHUEe KOTOPOM OCYLIECTBISIETCS APYrMMH HOpMamu ['ymanuTapHoro mpasa (J{omonHUTENbHbIH
nporokonll).

OnHako, KpoOMe IIpaBa HapoJa Ha CaMOOINPEIECIICHHH CYIIECTBYET HE MEHEe 3HAYUMBIM [TPHHIHII
TEPPUTOPHAILHON IIEJIOCTHOCTH JIFO0OTO TOCYAapCcTBa. B yCIOBHMSX YBEIMUYCHHS YWCIa BHYTPEHHHX
BOOPYKEHHBIX KOH(DJIMKTOB B HACTOSIIEE BPEMsI ObLIO ObI TIYIIOH HEOCTOPOKHOCTHIO CTaBUTH IOJ] YTPO3Y
HEMPUKOCHOBCHHOCTh TOCYAAPCTBCHHBIX rpanuil. Tem Oomee, uto Ycrae OOH (m. 4 cr. 2 3ampermaer
JF0OBIE TIOMBITKH PACUJIEHEHHS TOCYIaPCTBEHHOM TEPPUTOPHH, UCKITIOUEHHUE: IPUMEHEHHE MEKTyHAPOIHBIX
CaHKIIMA).
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Hanpumep, yedeHCKkul KOH(IUKT CTaBUT Iepes COOOW IeNb CyBEpPEHH3allMd Ha ATHUYECKON OCHOBE,
W3HAYAIbHO CTPEMHTHCS K OTICICHUI0O W CO3JAaHHI0 Ha TeppUTOpUM UedHH CBOEH TOCYIapCTBEHHOCTH.
Kpome toro, B coorBercTBUM ¢ Jleknapamusi 0 MpUHIUIAX MeEXAyHapoaHoro mpaBa 1970 r. mpuHIMI
paBHOMPABHUS U CAMOOIIPEICTICHUS HAPOAOB KaK MpaBoBasi OCHOBA i TpeboBaHuss YeuHu 00 OTAEICHHH OT
Poccuun u cozmanuu coOCTBEHHOTO TOCYAapcTBa MOT OBl OBITH MCIIOJIB30BAH JIMIIh B TOM CIydae, €Ciu Obl
YEUEGHCKUN HApOJ HE WMENl MPOMOPIHOHAIBHOTO TMPEACTABUTEIHCTBA BO BIACTHBIX CTPYKTypax
poccuiickoro rocyaapcta. ToJabko Ipynibl HACENEHUs, He MpecTaBieHHble B [IpaBuTenbCcTBE, CUNTAIOTCS,
B MOJIOOHOM Clly4ae, HapoaAOoM, OOJIaaloNIiM MPAaBOM HAa CBOOOJHOE OMpEeNIeHUEe CBOETO MOJUTHIECKOTO
craryca. [lonoOHOI cuTyaluu He CyIIECTBOBAJO Ja)k€ B COBETCKOoe BpeMs. Bompoc, sBisercs au Ta Win
WHas TpyIIa HACeJICHHUs HapoJ0oM, 00Ja[aroIIuM MPAaBOM HA CaMOOIIpEAeTICHUE, JODKEH OBITh pa3peniéH
MyTEM KOJUICKTUBHOM JIETUTUMAIIMM B paMKax MexayHapoiHbix opranu3auuii tuna OOH wim OBCE.
Takum oOpazom, npeameroMm KoHpmukTa Mexay Poccueir m Yeuneit siBnsiercs Bompoc o0 “H3MeHEHHH
MOJIMTHYECKOW oOmHOocTH Poccuu, BO3HUKIIUEN B pe3ysbTaTe Kypca pyKoBojACTBa “pexkuma’ JlymaeBa, Ha
o0Opa3oBaHKe HE3aBUCUMOTO rocyaapcTBa. C 3THX MO3HIINIMA, YeYCHCKUI KOH(MIUKT 110 HAMEPEHHSIM CTOPOH
C caMoOro Hauaja SIBJSUICS TMOJUTHYECKUM KOH(IMKTOM, KOTOPBIA HalleJIeH Ha M3MEHEHHE BayKHEHIIero
DJIEMEHTA MTOJIUTHYECKON CUCTEMBI POCCHH — MOIUTHYECKOI OOIIHOCTH.

Takum o00Opa3oM, MMEHHO NpoOjIeMa OTIPaHUYEHHUS BOOPYKEHHBIX KOH(DIUKTOB HEMEXKIYHAPOIHOTO
XapakTepa OT CHUTyalluid BHYTPEHHEH HampsDKEHHOCTH U OECHOPSAKOB  BBI3BIBAET HaHWOOJBIIYIO
032004CHHOCTh B CBS3M C TE€M, UYTO Ha TMOCJIEIHUE IMOKa HE YJIAIOCh pPACIpPOCTPAHUTHh TapaHTHH
Mexnynapognoro ['ymanutapHoro IlpaBa. DT0O mpoHMCXOOUT MO MPUYMHE TOTO, YTO, BO-MIEPBBIX, ATa
kBannukanusi OyaeT UMEeTh pemaroliee 3HaueHue it npumeHerust npuHimnoB MI'TI wim camux XK wu,
BO-BTOPBIX, TOCYJapCTBa, 00E€CIOKOCHHBIE 3aIUTON CBOETO CYBEPEHUTETA OT BMEIIATEIbCTBA U3BHE, BCETa
OyAyT MPOTHBHUTHCS MPU3HAHUS CUTYallMM B KadeCTBE BOOPY>KEHHBIX KOH(IMKTOB HEMEXITYHAPOIHOTO
XapaxkTepa.

B wucropum cranoBnenus u pazutus MITI, ocoOeHHO Ha HaYaJbHBIX 3Tanax JAOMUHHPOBAJIO T.H.
«CyOBEKTHBHOE MPU3HAHUE», KOTJa 3aKOHHOE IMPaBUTEIBCTBO MOJKHO ObUIO MPHU3HATH IMOBCTAHIICB B
Ka4yecTBE BOIOIOIIEH CTOPOHBI. ECTECTBEHHO 3TO MPOMCXOAMIIO KpalHe penko, mociaenauit pa3 B 1912 r. Bo
BpeMs aHTI0-0ypckoi BoiHbL. [locne npuHsaTHS 00mei cT. 3 U ABYX JOMOJHUTENHHBIX MPOTOKOIOB K KK
MHpPOBOE COOOIIECTBO MPUMEHSET «OOBEKTUBHOE IPU3HAHHE», TO €CTh pPAaCCMATPUBAETCS HaIWYHE
OOBEKTUBHBIX MaTEpUANBHBIX (PAaKTOPOB, MO3BOJSIONINX KBATU(PUIIMPOBATH KOH(IUKT KaK BOOPYKEHHBIH
KOH(IIMKT HEMEXTyHAPOTHOTO XapaKTepa.

HpyruM npoOieMaTHYHBIM BOIIPOCOM B JAHHON 00JIaCTH SBJSETCS CTAHOBJIIEHWE NPUHLUIA MHPHOTO
YperyaupoBaHusi KOHQIMKTOB HEMEXIYHAapOJHOTO XapakTepa, Kak OCHOBOIIOJIATaloMIeTo MPUHIUIA
MEXKIYHApPOAHOrO mpasa. [[pyruM HeMajnoBaXKHbIM C IPAKTHYECKOW M IOPUINYECKOM TOYEK 3PEHUS
BOIIPOCOM, SIBJISIETCSl y4acTHEe MeXAyHapoaHblx opranuzanuii, Takux kak MKKK, B ocymectBienun
TYMaHHUTAPHBIX ONEPALUi U APYTUX MEp IJIsl TApAaHTUPOBAHMS 3aLIUTHI )KEPTB TAKMX KOH(IUKTOB.

B Hacrosimee Bpemsi BO3pOCIIO YHCIO YYAaCTHHUKOB MEXKIyHApOJIHBIX OTHOIIEHWH, TMOITOMY 3a4acTyro
MOBEICHUE HOBBIX akTepoB (penuruosHbie aBwkeHus, THK, monutHueckue OOBEAMHEHHUS) CIIOCOOHBI
OKa3bIBaTh HEMOCPEJICTBEHHOE BJIMSHUE HA XOJ COOBITHI 0€3 OIVISAKKM Ha HAIMOHAJIbHBIC NMPABUTEIHCTBA.
MOKHO TOBOPHUTH CErOJIHA O TaKOM SIBJICHHM KaK «IapaJoKC y4acTUs», CYTh KOTOPOTO 3aKJIIOYaeTcs B
CJICYIOIIEM: YE€M MEHBIIE KOJMYECTBO YYaCTHUKOB CHUCTEMBI M CTENEHb WX PAa3HOPOIAHOCTH, TeM Oosee
YHOPSIIOYEHHOM OKa3bIBAE€TCA cama CUCTEMA U JIETKO MPEACKa3yEeMbIMU MOCHEACTBUS OTACIbHBIX IEUCTBUM.
Ecam cucremMa HauMHAeT MOMOJHATHCS BCE HOBBIMM WIEHAMM, TO 3HAYUTEIBHO 3aTPYAHSIOTCS MPOIECCHI
YperyJIupoBaHusl COBPEMEHHBIX KOH(MIMKTOB, KOTOPbIE CETOIHS MPHOOPETAIOT TEHACHIIUIO K MOIKIIOYSHHIO
Bce OOJBIIEr0 YWCIa HETOCYIApPCTBEHHBIX Y4YaCTHUKOB. [lo3TOMy  KOH(MIUKTBI MOPOXKIAIOT OCOOBIC
TPYAHOCTU TPU YPETYIUPOBAHMM UX TPAJAULHMOHHBIMU CPEACTBAMHU JMUILUIOMATHUH, KOTOPHIE BKJIIOYAIOT B
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cebst ouMaTbHbIe MEPEroBOPHl U MOCPEIHUYECKHE Mpoleaypbl. B pe3ynbTaTte 0COOEHHO aKTyalbHBIM B
koH1le 1990-X TO70B CTAaHOBHUTCS MOUCK WHBIX «HETPATUIIMOHHBIX» CPEICTB YPETYJIUPOBAHUS MOJTOOHBIX
KOH()JIMKTOB, KOTOPHIC JOMOJHSIIN Obl TPAIUIIMOHHOE MEXIOCYIapCTBEHHOE B3amMojeiicTBue (ydacTue B
ypEryJIMPOBaHIH COBPEMEHHBIX KOH(DIUKTOB IIEPKBH, YaCTHBIX JIHII, HCMPABUTEIHCTBEHHBIX OpPraHU3aIIHii).

CeromHsi yke W3BECTHBI CIIy4aW TIOCPEIHHYECTBA PUMCKOW KATOMMYECKOW IIEPKBU B Pa3IUYHBIX
KoH(pMKTaX. 31€Ch MOXKHO TIpUBECTH B npuMmep ydactue mnamnbl [laBma Il B yperynupoBannu koH(IMKTa
Mexay Umnu u Apreratunoit B 1978 roxy. BaxHO TO, 4TO CTOPOHBI TOBEPSIIOT aKTEPy, MPEATIOKUBIIEMY
TaKue YCIYTH U CTPEMSTCS COXPaHUTh C HUM XOpOIIME OTHOIIEHHs. [lama pUMCKHI SBISCTCS BBICIIUM
aBToputeToM Aiist 6oxee 800 MITH. KATOTMKOB M 3TO JIENAeT €ro MOCPEIHNIECTBO 0OOCHOBAHHBIM B I1a3ax
KOH(JIUKTYOIINX CTOPOH.

ITpuMepoM yuacTHs YacCTHBIX JIUI] B YPErYJIMPOBAHUU COBPEMEHHBIX KOH(IMKTOB MOKET ObITh AKTUBHOCTh
naypeata HoGeneBckoit mnpemun 1o nuteparype [abpusns [apcma Mapkeca B yperyJaupOBaHUU
Komymowuiickoro kondumkTa B 1998 roay, koraa oH BBEICTYNHII B POJIU MTOCPEIHUKA MEXKITY TIPABUTEIHCTBOM
Konym6un u PeBomronmonHbIME BoOpykeHHbIMU critamMu Komym6uu (PBCK).

Oco0blc HaEKAbl BBI3BIBACT CETOJHS MPAKTHKA TAaK HA3bIBACMOW «MYJIbTHHAIPABICHHOW IHILIOMATHN»
(Multi-Track Diplomacy), kortopas mpeamojaracT COTPYIHHYECTBO O(PHMIHUAIBHBIX JIAI[ — <IIEPBOTO
Hanpaenenus: numiomarun» (Track-l1 Diplomacy) ¢ HeoduimManbHBIMU TMPENCTAaBUTEISIMU — <BTOPBIM
nanpasiennem aumiomatum» (Track-11 Diplomacy). «MysbpTuHanpaBieHHas AUIIOMATHS» MPEACTABIACT
c000#f HE MPOCTO CMEIICHUE TEPBBIX JBYX HAIPABJICHHUM, HO M ITOJKITIOUCHHE K HUM JCIIOBBIX CTPYKTYD,
YaCTHBIX JIMI, KCCIICIOBATEIbCKUX W 00pa30BaTENbHBIX IICHTPOB, PEIUTHO3HBIX AeATE]eH, MECTHBIX
aKTHBHCTOB, a/JBOKAaTCKUX M (WIAHTPONMMYECKUX OpraHuzanmid, mnpexacrasureneii CMU, a Takxe
pacnpezesneHue QyHKIUH MEXy HUMH.

BaxxusiM TaKxKe SBJISIETCS COTPYAHUYECTBO HEIPaBUTEIbCTBEHHBIX OpraHu3anuin c
MEXIIPaBUTEIbCTBEHHBIMU B cdepe  yperyJupoBaHUs  KOH(DIMKTOB, MOCKOIbKY Yy  MHOIHX
MEXMPaBUTEIbCTBEHHBIX OpraHu3anuii, B yactHocTd, Y OOH, yxe HakoIUIeH OnpeleleHHbIN MOJe3HbIN
OIBIT MOJUTUYECKOIO YPEryJnpoBaHUs KOH(MIMKTOB B COTPYIHMYECTBE C JAPYTHMH MEXIyHapOIHBIMU
aKTepaMU.

NMeHHO HenmpaBUTEIHCTBEHHBIE OpPTaHU3AIMH HEPEIKO SIBISIOTCS TEMH YYaCTHUKAMH YPEryJIupOBaHUS,
KOTOpBIE TIEPBBIMU BOBJIEKAIOTCS B 3TOT MPOIECC U TOCIHEAHMMU CBOPAYMBAIOT CBOIO JESTEIBHOCTD.
CtpykTypa uX JACHCTBHUI (B TOM YHCIIC U B Pe3yJIbTaTe MHOTOYUCICHHOCTH 1 pazHooOpas3ust HIT1O) ceromns,
nokajayi, Ooliee BCEro COOTBETCTBYET XapakTepy VYperyJIupOBaHUS COBPEMEHHBIX MEXIYHAPOIHBIX
KOH(pIMKTOB. OIHAKO HEKOTOpPHIC TOCYAAapCTBA, BXOMSAIIME B MEKIIPABUTCIHLCTBEHHBIC OpTaHHW3aIUH,
OTCTamBasi CBOM CYBEPEHHTET, YacTO OTKa3bIBAIOTCS TMPHU3HATH IPABOMOYHOCTH PEHICHHH ATHX
OpraHH3aIHi, YTO TOHIKAET Y)PEKTUBHOCTD UX JIEATEIHBHOCTH.

[TosToMy, Haumydlive pe3ynabTaThl MOJYYarOTCSA, KOTrJa M TOT W APYrOM THUIl OPraHU3AUN JEHCTBYIOT
COBMECTHO M COIJIacOBaHHO. B kauecTBe mpumepa 37€Ch MOYKHO INPUBECTH YCHEIIHOE B3aUMOJCHCTBHE
opranmnzanu JOHUCE® u HeKoTOpbIX HENPaBUTEILCTBEHHBIX OpraHU3alluii BO BpEMs YperyJIHpPOBAHUSA
koHpuukta B CynaHe, Korja ASTHUMH YYacTHHKaMU ObUI YCTAQHOBJIEH «KOPUAOP CIOKOHCTBHSI»,
HCIOJIb30BaHUE KOTOPOTO IOMOIJIO JIOCTaBKE HEOOXOIMMOM MOMOIIM AETSM, OTHOCHUBIIUMCS K pa3HbIM
CTOpOHaM KOH(JIHKTA.
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LEGAL ISSUES ARISING OUT OF CORFU CHANNEL CASE OF 1949

by
KAMRUL HOSSAIN*

ABSTRACT

The Corfu Channel case is one of the leading cases in International Law that invokes some very
fundamental questions of customary international law. This article investigates those international legal
issues, raised during the decision making in the International Court of Justice. The legal issues included
first of all the jurisdictional competence of the ICJ. The other issues such as state responsibility, right to
innocent passage, suspension of innocent passage through strait, environmental laws were investigated by
through analysis in line with the Corfu Channel case.

INTRODUCTION

The paper mainly presents some international legal issues that arose from the Corfu Channel Case held in
1949 in the International Court of Justice. The issues discussed here are derived from the ICJ Reports
where the Court was acting on the points agreed by the parties through an especial agreement concluded
between them. | mainly tried to discuss some related legal issues in brief, along with the Court’s
judgement. These legal issues include international responsibility of states and innocent passage through
the territorial water. Court’s jurisdictions, questioned by Albania, and the state responsibility issues under
environmental law were also discussed. | tend to put throw the state responsibility doctrine within the
framework of the case itself. Therefore, doctrine of strict liability and the doctrine of culpa were
discussed. It is also found from the discussion that where there is responsibility under international law
there is remedy. This remedy can be a mere declaration of the Court. | raised the particular provisions
relating to the innocent passage through the territorial water and through the strait, taking from the
conventions held in different times on the law of the sea. Those provisions were considered in the line
along with the Corfu Channel Case. Finally, the discussion sought whether warship does have right to
innocent passage.

THE CASE

On October 22nd, 1946 a squadron of British warships including two cruisers, Mauritious and Leander,
and two destroyers, Saumarez and Volage left the port of Corfu and proceeded northward through the
North Corfu strait which was previously swept for mines. However, outside the Bay of Saranda, Saumarez
struck a mine and heavily damaged. At that time Volage was ordered to give assistance and to take her in
tow. This time while carrying out the order Volage itself struck a mine and was much damaged.

* Doctoral candidate, University of Helsinki, Finland
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Earlier to that, in October, 1944 North Corfu Channel was swept by the British Navy. However, no mines
were found in that mine sweeping operation and thus the Channel was announced as a safe route of
navigation. In January and February, 1945 the Channel was again swept by the British Navy and even this
time existence of any mine was absent in the Channel. As a result, the British Admiralty must have
considered the Channel to be a safe route for navigation, which is shown by the fact that on May 15th
1946, it sent two British Cruisers and on October 22nd a squadron through the Channel without any
special measures of precaution against danger from moored mines'. Nevertheless, in the later case the
explosion was occurred where life of human and property were damaged.

Finally, on the 13th of November, 1946, North Corfu Channel was swept by British minesweepers and
twenty-two moored mines were cut. Two of the mines were taken to Malta for an expert examination and
it was found that the mines were belonging to German GY type.

United Kingdom claimed Albania to incur responsibility and pay compensation under international law
for the explosion occurred in its territorial water where death and injuries of 44, and personal injuries to
42, British officers and men were held. The UK also claimed compensation for the damages of his
majesty's ships.

The Issues of Contentious

When the case was in its hearing before the Court, various factual as well as legal issues were appeared.
However, parties to the case did bind themselves by special agreement to some particular issues to be
decided by the Court. Therefore, the first question of contentious before the Court was, whether Albania is
responsible under international law for the explosions which occurred on the 22nd October 1946 in
Albanian waters, and for the damages and loss of human life which resulted from them, and is there any
duty to pay compensation.” Different factual issues arose from this point at the time of hearing such as
when was the minefield laid down; was the explosions on the 22nd October occurred from the floating
mines; was really Albanian government ignorant of the mine laying activities and so on.

The Government of the United Kingdom claimed that the minefield was laid recently, and the explosions
occurred on 22 October was from the same minefield discovered on 13 November. The government of
Albania, however, acknowledged that the minefield was recently laid but contended that it must have been
laid after October 22nd, 1946. About the explosions of 22nd October, Albanian argument was that, it
occurred from the floating mines, coming from the old minefield in vicinity, or magnetic ground mines,
magnetic moored mines, or German GR mines®. However it was established before the Court by expert
examination that the explosions were occurred neither from the floating mines nor from the magnetic
moored mines or from German GR mines.

About the mine laying activities, and/or knowledge of such activities on part of Albania, it’s argument
was that Albania does not have any navy and it has only few launches and motor boats with which main
laying activities was impossible. Albania also denied its knowledge about the existence of minefield.
Interestingly on part of the United Kingdom little attempt was made by the government that Albania
herself laid the mines. Rather, it called upon Albanian government to disclose the circumstances in which

L ICJ Report, 1949 at p. 14
2 |CJ Report, 1949 at p. 12
®Id. atp.14
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two Yugoslav war vessels, the Mljet and the Meljine, carrying contact mines of GY type, sailed southward
from the port of Sibenic on or about October 18th, and preceded to the Corfu Channel.* The British claim
was mainly based on by the bond of close military alliance between Albanian and Yugoslavia, resulting
from the Treaty of friendship and mutual assistance signed by those two States on 9th July 1946. The
Court, in fact, in this point considered the fact, whether it would have been possible for Albania to
observe the mine laying activities by somebody else if even it did not lay the mines by itself, and found by
reproducing such a situation in its water that Albania had knowledge in mine laying activities.

The Second question in the special agreement to be decided was whether the United Kingdom under
international law violated the sovereignty of the Albanian People’s Republic by reason of the acts of the
Royal Navy in Albanian waters on the 22nd October and on the 12th and 13th November 1946, and is
there any duty to give satisfaction for the violation if involved.® In this point, contentious was mainly
based on ‘innocent passage’ on part of the United Kingdom while travelling through the Corfu Channel on
the mentioned dates. The Court’s finding in this regard was that state can not deny innocent passage
through its territorial waters unless there is really some exceptional situation. Even more, where territorial
waters include strait that are used for international navigation, innocent passage of such strait can never be
suspended. Therefore, since travelling through the Channel on 22nd October being innocent, and not
contrary to the international law, was an innocent passage. However, in the later dates i.e., 12th and 13th
November 1946, minesweeping activities of the UK, as was without prior authorization of the Albanian
government as required by its regulation, was contrary to the right of innocent passage. According to the
Court’s judgement this declaration was the proper satisfaction as demanded.

There were also some other contentious issues as regards the jurisdiction of International Court of Justice
i.e., in the first stage to bring the dispute to ICJ in the absence of special agreement between the parties
and in the second sphere following the verdict of first question of the dispute as to the assessment of the
sum of compensation. In both cases Court found jurisdiction in accordance with the provisions of the
Statute of the International Court of Justice.

Jurisdictional Competence

After the Corfu Channel incident, the matter was noticed to the Security Council, and a long and
complicated discussion continued in the Council to find out a diplomatic negotiation. However, it failed to
reach a decision to settle the dispute. Therefore, the Council recommended that the two governments
should immediately refer the dispute to the International Court of Justice in accordance with the
provisions of the statute of the Court.

On 22 May 1947, United Kingdom filed in Court an application instituting proceedings. United Kingdom
invoked the Security Council resolution to take the dispute to the Court. But Albania was in an opinion
that the United Kingdom was not acting in conformity with the Statute of the Court while filing a
unilateral proceeding in the absence of special agreement between the two governments. Since Albania
was not a party to the Statute of the ICJ, it invoked the provision of the requirement of an especial
agreement. Albania did never deny the matter to be brought to the Court. Therefore, instead of filing

* In the formal statement Albanian government states that it it did not lay the mines, and was not in a position to do so, as
Albania possessed no Navy; and that on the whole Albanian littoral, that Albanian authorities only had a few launches and
motor boats. See, id. at p. 15

® ICJ Report, 1949 at p. 26
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counter-memorial Albania filed a preliminary objection proceeding. On 25 March 1948, in its judgement,
Court found the jurisdiction, in fact, on the basis of doctrine forum prorogatum. The idea of the doctrine is
that the consent of a state to the jurisdiction of the ICJ is established by the act subsequent to the initiation
of the proceedings of the Court. In this respect, maybe Court has relied on article 36(6) of the Statute of
the International Court of Justice, where it states that in the event of a dispute as to whether the Court has
jurisdiction, the matter shall be settled by the decision of the Court. However, this matter was not a
dispute any longer, because immediately before the judgement was delivered the parties had concluded an
especial agreement by which they decided to put two questions to the Court. The first question was
regarding Albania’s responsibility and if the answer is in the affirmative then whether there was any duty
to pay compensation, and the second question was, if there was any Violation of Albanian Sovereignty
due to the acts of British Navy and if so then whether Britain was in a duty to give appropriate
satisfaction.

Jurisdiction of the Court was again a question when in answer to the first question, Court found Albania
responsible under international law, and declared that Albania was under a duty to pay compensation. In
its application the British government showed the sum of loss it suffered. Albanian question was the
assessment of the sum of loss suffered by Britain was not under the special agreement, and thus Court did
not have jurisdiction on this issue. Court did not accept this argument but decided to start a further
proceeding regarding to fix the sum of loss. Albania did not participate in any Court’s hearing devoted to
the question even though it was duly notified. Finally, followed by an expert opinion Court fixed the
amount to be paid to United Kingdom, which was eventually never paid by Albania.

State Responsibility Issues

The general principle of international law is that where there is an obligation there must be a
responsibility for the violation of such obligation. Obligation may include both commission of an illegal
act or an illegal omission. Article 1 of ILC Draft provides that every international wrongful act by a state
gives rise to international responsibility. An international wrongful act exists where:

a. Conduct consisting of an action or an omission is imputed to a State under international law; and
b. Such conduct in itself or as a direct or indirect cause of an external event, constitute a failure to
carry out an international obligation of the State.

In Corfu Channel Case, the first and the most important question between the parties to be decided, which
was concluded in the special agreement was, whether Albania could be held liable under international law
for the explosions occurred in its territorial water on 22nd of October 1946 and for the damages and loss
of human life which resulted from them, and was Albania in a duty to pay the compensation. It is the right
of the coastal state to enjoy sovereignty over its territorial water. However, peaceful passage of ships of
other states through the territorial water is also a recognised right under international law. Coastal state
should enjoy its right over territorial water in such a manner that the right of other states might not be
denied. Therefore, the Channel was indeed within the scope of the territorial water of Albania over which
its sovereignty extends, and also the Channel was a strait that are used for international navigation. Thus,
Albania was under an obligation under international law to let the channel use for international navigation
by other states. Responsibility, in fact, is the necessary corollary of a right. All rights of an international

® Article 3 of the ILC Draft
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character involve international responsibility.” Therefore, responsibility arises on part of both the parties
subject to the acts or omission contrary to the rights inferred. Court found an obligation on part of Albania
that it should have warned the British ships beforehand. Since no such warning was given, an omission
under international law has constituted that made Albania responsible. The following issues relating to
international responsibility should be discussed in this regard.

Obijective Responsibility

In other words it is meant as Risk Theory. Responsibility imputes upon the state for any kind of illegal act
or omission committed whether in good faith or in bad faith. There is no scope of fault in this regard.
Violation of any nature entails responsibility. States are strictly responsible for such a violation. However,
state can not act by itself. It can only act by and through their agents and representatives.® It does not
matter from whatever position, superior or subordinate, a state organ is.” Therefore, a causal link between
state and its agent or agents has generally been established in this regard. Verzijl, President of the Franco-
Mexican Claim Commission, stated:

the doctrine of objective responsibility of the State, that is to say, a responsibility for those acts committed by its
officials or its organs, and which they are bound to perform, despite the absence of faute on their part ... The State also
bears an international responsibility for all acts committed by its officials or organs which are dialectal according to
international law, regardless of whether the official organ has acted within the limits of his competency or has exceeded
those limits ... However, in order to justify the admission of this objective responsibility of the State for acts committed
by its officials or organs outside their competence, it is necessary that they should have acted, at least apparently, as
authorised oB‘iciaIs or organs, or that, in acting, they should have used powers or measures appropriate to their official
character ...

As Brownlie states, a considerable number of states support this point of view either explicitly or
implicitly™, and also majority of the cases tend towards strict responsibility. In Youmans Case™, it was
held that Mexican Government was responsible for the opening of fire by Mexican troops upon American
citizens. In Caire Claim,*® although it was argued by the Government of Mexico that the act committed by
the solider was exceeding his power, Commission held Mexico responsible for shooting the French citizen
dead. However, in respect of Corfu Channel Case, it was not clear from the judgement of ICJ whether
Albania is strictly responsible for omission to give prior warning. This was indeed a matter of great
complex as to whether Albania was directly involved in mine laying operation since there is no direct
proof in this regard. However, the foundation of responsibility was mainly based on the circumstantial
evidences. The British government although never abandoned the fact that Albania itself laid the
minefield, but a very little attempt was made as such. Therefore, Court moved to find second alternative
ground to base Albanian responsibility. The Court viewed; by taking into account various implied reasons,
that whoever is the author of the minefield, did not do it without the knowledge of Albanian government.
Court argued that on 15th of May 1946, while passing through the Channel, Albanian authority gun fired
on British ships for which the British government protested and stated that a fire will be returned if it
happens again in future. Since then, Court found, a jealous watch on Albanian part on its territorial water.
Therefore, Court viewed that if even Albania did not by itself lay the minefield, it had knowledge on who

" Judge Huber on Spanish Zone of Morocco Claims, cited

8 German Settlers in Poland Case (1923), PCIJ, Ser. B, No. 6 at p. 22, quoted in Higgins, R., Problem and Process
International Law and How We Use it (1994) at p.149.

° Article 6 of the ILC Draft

9 Brownlie, 1., Principles of Public International Law (1990) at p. 438, cited.

11d. at p. 438

121926, 4 RIAA 110, cited in Higgins, R., Problem and Process (1994) at p.149

31929, RIAA v. 516 at 529-31, cited in Brownlie, Principles of Public International Law (1990) at p. 437
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laid the minefield. In its judgement, Court said that the Bay of Saranda and the Channel used by shipping
through the Strait are, from their geographical configuration, easily watched; the entrance of the bay is
dominated by heights offering excellent observation points, both over the bay and over the Strait; whilst
the Channel throughout is close to the Albanian coast.** Furthermore, to verify whether observation is
possible by the Albanian look-out post, the Court reproduced the situation by sending a motor ship under
the most favourable conditions for avoiding discovery. The ship was clearly seen and heard from the St.
George’s Monastery.

Test of “Culpa’ Doctrine

In Corfu Channel Case, the Court did not even expressly state that Albania’s responsibility follows the
doctrine of “‘Culpa’. However, it is deemed that the doctrine of ‘Culpa’ was found in the Case even though
the ‘unclear pronouncements by the International Court of Justice’™. The foundation of Albania’s
responsibility was that it had knowledge that minefield exists in the path of shipping, and thus it was in a
duty to notify the fact. However, a failure to observe the duty constituted a breach for what Albania is
internationally responsible. In fact, this was the basis for some writers™ to find ‘Culpa’ in this Case. Also
it was mentioned by Lauterpacht, that if Culpa was not necessary, it would not have been necessary to
decide whether Albania had preknowledge.!” Need for Culpa was even clearly mentioned by two of the
dissenting judges.*® Higgins was in support of the opinion that Court was neutral on Culpa. It only simply
says that a failure to warn about what it knew violated an international obligation.™

However, it may be argued that mere absence of the express statement by the Court does not mean that
doctrine of Culpa might not be found. Albanian from the very beginning denied its involvement with
mine laying activities, and also denied its prior knowledge of the minefield. The Court did not even find
any direct evidence on the fact that Albania itself laid the minefield or the minefield was laid in
connivance or knowledge of the Albanian government. However, taking all the evidences together and
presumptions, the Court was in opinion that Albania Should have had knowledge and therefore, since
prior warning about the danger was not given, it should be incurred responsibility. Doctrine of Culpa may
apply where there is a lesser degree of responsibility. Albania might have been in a strong position in this
regard if it would have provided due diligence following the explosions on 22nd October 1946.

When a breach is committed by a private individual, revolutionary group or the breach was the result of
insurrection, state might not be incurred responsibility provided that it showed due diligence. In 1924, in
Union Bridge Co. Case, the Court states that to show due diligence will not impute responsibility. In
Home Missionary Society Claim, in 1920, it was stated that no government is responsible for the acts of
rebels where the government itself was guilty of no breach in good faith or not negligence in suppressing
the revolt. In the US Hostage Case the International Court of Justice noted that those attacking the US
Embassy had no status as recognised agents of the State, and their conduct was not to be imputed to the
state on that basis. Article 14 of the ILC Draft affirms that the conduct of an insurrectional movement is
not to be considered the act of the state. Article 15 of the ILC Draft states, that the act of an insurrectional
movement which becomes the new government of a state, shall be considered as an act of that state. In

1 1CJ Report, 1949 at p.20

3 Higgins, Problem and Process (1994) at p. 160

1 Oppenheim, Inernational Law, Ed. H. Lauterpacht (8th ed., 1955), in 343, quoted in Higgins, id. at p. 160
71d. at p. 160

18 1CJ Report, 1949 at pp. 72, 128

¥ Higgins, Problem and Process (1994) at p.160
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Hostage Case, since the revolutionary guards never became the new government, the provisions of ILC
Draft were not found applicable. However, if the government who failed to control the rebels, had existed,
responsibility might have been claimed, if it did not have taken measures necessary or pay due diligence.

In Corfu Channel Case, it was almost proved before the Court that Albania failed to show due diligence.
The Court viewed that on November 13, 1946 Albania sent a telegram to the Secretary General of the
United Nations protesting strongly against the minesweeping operation of British ships in its territorial
water without even mentioning the existence of minefield in its water. To show due diligence Albania
could have taken at least some measures necessary to remove the danger in its water. Unfortunately, it did
not do so whereas Greece, after the explosions on 22nd of October, 1946 sent a mission to ensure the
safety of its territorial water in the Channel, which constitutes frontier with Albania. In this point Court
found lack of due diligence and malice on part of Albania. Therefore, Albania did not have in anyway the
chance to escape international responsibility.

Reparation

The consequence of state responsibility is the liability to make reparation.?’ This principle was established
in Chorzéw Factory Case, where the Permanent Court observed reparation as the corollary of the
violation of the obligations resulting from an engagement between states. Breach of duty by an illegal act
or by an illegal omission entails responsibility upon the state to make reparation. Reparation can be of
different kinds as recognised in the customary principles of international law. In Chorzéw factory Case,
Court provided:*

Reparation must as far as possible wipe out all the consequence of the illegal act and re-establish the situation which
would, in all probability, have existed it that act has not been committed.

Therefore, it was the case of restitution. However, in several cases proper satisfaction was declared as a
means of reparation. In Rainbow Worrier Case, although New Zealand claimed restitution, public
condemnation of France was regarded as appropriate satisfaction by the tribunal. Payment of monetary
compensation is also a kind of reparation where physical harm or damage is occurred. In Corfu Channel
Case, at the end of first part of special agreement, the question was at issue as to whether Albania was in a
duty to pay compensation. Since a breach of duty on part of Albania to warn the British war ships about
the danger existed in its territorial water was found, Court held Albania responsible under international
law for not doing so. Therefore, duty to pay compensation is indeed exist. It was even superfluous to raise
the question of duty to pay compensation where the first question regards international responsibility
unless the parties had intention to have only a declaration as such. However, Albania questioned the
jurisdiction of Court to assess the sum of compensation that had been later an issue of another proceeding.

In the second part of the special agreement where it was stated that if the activities of British Royal Navy
are the violation of Albanian sovereignty then is there any duty to give satisfaction on part of Britain. In
its judgement Court found ‘Operation Retail’ was the violation by the UK of Albania's sovereignty
although British argued it as a “self-help’ measure. Therefore, the Court’s view was that the declaration of
the violation is itself the appropriate satisfaction.

0 Higgins, id. at p. 162
21 pC1] (1928), Ser. A, no. 17, p. 29, cited.
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Issues Relating to Law of the Sea

The second question of Corfu Channel case has been involved relating to the issues arising out of rules of
the law of the sea, especially rules regarding the innocent passage through the territorial water of a state,
and the position of straits that are used as an international highway for navigation under international law.
Innocent passage of a war ship was also an issue of dispute in this regard. At the time when the case was
brought before the Court, these rules were mainly derived from the customary international law and the
state practices. However, the different conventions on law of the sea concluded later on were highly
influenced by those customs and state practices.

Right of Innocent Passage

The element, ‘innocent passage’ was first introduced in 1930 Hague Conference by including ships
travelling through the territorial sea to or from internal waters.?? In general terms ‘passage’ means go
through to some destination, and to be innocent this passage should be peaceful. It is a recognised
principle under international law that although Coastal State’s sovereignty extends to the territorial waters,
it would not impair the right of the ships of other states taking passage through the territorial waters unless
the act of foreign ships is prejudicial to its interests. That means when a passage becomes prejudicial to
the coastal state, it looses its character as innocent. Hague Conference in 1930 provides:

Passage is not innocent when a vessel makes use of the territorial sea of a coastal State for the purpose of doing any act
prejudicial to the security, to public policy or to the fiscal interests of that State.”®

In 1982, in the convention on law of the sea passage was defined as navigation through the territorial sea
for the purpose of:

a. traversing that sea without entering internal waters or calling at such roadstead or port facility outside internal waters;
or
b. proceeding to or from internal waters or a call at such roadstead or port facility.?

However, the passage to be innocent shall be continuous and expeditious. In some cases passage includes
stopping and anchoring, but only in so far as it is incidental to ordinary navigation or rendered necessary
by force majeure or distress or for the purpose of rendering assistance to persons, ships or aircraft in
danger or distress.”® Article 14(4) of the Territorial Sea Convention states, that a passage is innocent so
long as it is not prejudicial to the peace, good order or security of the coastal State. This article also states
that passage should be in conformity with other rules of international law.

The law of the sea conventions indicated some manners to be regarded innocence of a passage through the
territorial waters such as, for fishing vessel it requires to observe the rules and regulations of the coastal
state®®, for submarines to navigate on the surface and to show their flag?” and so on. However, it was
ambiguous from both the conventions on whether a passage of war ship is regarded as innocent in time of
peace or even in time of war. In the North Atlantic Coast Fisheries arbitration in 1910, counsel for the

22 gee, Churchil, R.R., The Law of the Sea (1988) at p. 69

2 Churchil, id. at p. 70, note 15

24 Article 18, 1982 Convention on the Law of the Sea, and Art.14 1958 Convention on the Law of the Sea
% Article 18, 1982 Convention on the Law of the Sea

%8 Art. 14(5) 1958 Convention

2T Art. 14(6) 1958 Convention
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United States argued that warships may not pass without consent into this zone, because they threaten;
merchant ship may pass or re-pass because they do not threaten.?®

However, it is rather controversial as in the 1930 Hague Conference text provided that as a general rule, a
Coastal State will not forbid the passage of foreign warships in its territorial sea and will nor require a
previous authorisation of notification.?® Still, in the 1958 Convention on Territorial Sea, the terms were
limited only to ‘ships of all State’® that indicates both warships and other ships. However, some states
ratified the Convention to this effect that warships should require a prior authorisation for the passage.

In Corfu Channel Case, as regards the innocent passage of British war ships, the Court, in fact, referred
the manner of passage as the decisive criterion. Albania contended that since the manner of passage in
respect of British war ships was inconsistent with the term ‘innocence’, its sovereignty was violated. In
support of this argument Albania stated that the passage was not an ordinary passage, but a political
mission; the ships were manoeuvring and sailing in diamond combat formation with soldiers on board; the
position of gun was not consistent with the innocent passage; the vessels passed with crews at action
stations; the ships had received orders to observe and report upon the coastal defence®* and so on.
However, these were later evidenced by the Court that the ships were not in a combat formation, but in
line, one after another, and that they were not manoeuvring until after the first explosion,* the position of
guns were also normal.

Article 19 of the 1982 Convention on Law of the Sea provides the followings as precluded from innocent
passage:

a. threat or use of force against the sovereignty, territorial integrity and political independence of the coastal state;
b. any exercise or practice with weapons of any kind,;

c. any act aimed at collecting information to the prejudice of the defence or security of the coastal state;

d. any act of propaganda aimed at affecting the defence and security of the coastal state; and

e. any fishing activities and the carrying out of research or survey activities.

In the light of those provisions, in Corfu Channel Case, British war ships did not make either any act of
propaganda aimed at affecting the defence and security of Albania or any act of fishing and carrying out
research or survey falling respectively under article 19(d) and 19(e). Therefore those can be excluded
here. The passage was not even proved for the purpose of collecting information to the prejudice of the
defence or security of Albania. Exercise and practice of weapons on part of British ships were also absent
in Corfu Channel case. The rest of the provisions were issue before the Court i.e., whether the acts of
British war ships constituted threat to the sovereignty, territorial integrity or political independence of
Albania. She contended on the point that the British warships did not comply with the Albanian
regulations requiring prior authorisation of war ships, and thus its sovereignty was violated by such a
passage. The Court pointed out that as long as the passage was conducted in a fashion which presented no
threat to the coastal state, it was to be regarded as innocent. The Court, in fact, considered two journeys
through the Channel differently. On the day the explosions occurred on 22nd October 1946, acts of British
war ships were mere passage thorough the territorial waters, thus regarded as innocent passage whereas on
12th and 13th November, acts of minesweeping operation, ‘Operation Retail” in the channel by the United

28 Churchil, The Law of the Sea(1988) at p. 74

2 |d. at p. 75 note 24

% Article 14(1) of 1958 Convention on the Law of the Sea
%1 1CJ Report 1949 at p. 30

% |CJ Report 1949 at p. 31
KAMRUL HOSSAIN - LEGAL ISSUES ARISING OUT OF CORFU CHANNEL CASE OF 1949 53




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

Kingdom was contrary to right of innocent passage and thus Albanian sovereignty was violated by such
acts.

Passage through Strait

In Corfu Channel case, the position of strait has had a great importance while the right of innocent
passage was being considered. Definition of strait was not concluded in any of the convention produced
by the United Nation Conferences on the Law of the Sea. However, the ordinary meaning of strait bears a
narrow natural passage or arm of water connecting two larger body of water.** North Corfu Channel,
being such a narrow natural passage connecting Egean and the Adriatic Seas, constitutes a frontier
between Albania and Greece, which a part of it is wholly within the territorial waters of these States. The
Channel was also important to Greece for the traffic to and from the port of Corfu. Albania did not deny
the fact that North Corfu Channel is not a strait. But it contended that since such strait constitutes the
territorial water of Albania, passage of British warships must have been needed prior authorisation in
accordance with the local regulation of Albania.

However, it is the customary international law that passage through strait constituting territorial waters of
a state can never be suspended when the strait is used as the high way of international navigation unless
there exists some exceptional circumstances subject to the passage was innocent. Albania invoked that
North Corfu Channel was the way of secondary importance and not even the necessary route between two
parts of the high seas, and the channel was used almost exclusively for local traffic to and from the ports
of Corfu and the Saranda.* British government submitted a statistics that since 1st April 1936 to 31st
December 1937, within this one year and nine months period the total number of ships passed through the
Channel were 2884, that were belonging to the flag states of Greek, Italy, Romania, Yugoslavia, France,
Albania and Britain.*® Therefore, Court was in a decision that North Corfu Channel belongs to a strait
used as high way of international navigation, and thus passage can not be prohibited in time of peace even
if it is a war ship, provided that such passage was innocent.

Therefore, Albanian moved towards finding a situation contrary to peace in the area at the time in
question by invoking an earlier declaration made by Greece that she considered herself technically in a
state of war with Albania due to the territorial claim bordering on the Channel. The Court, having
regarded the situation as an exceptional circumstances pointed out that issuing regulations in respect of
the passage of war ships through the strait would have been justified but prohibiting of such a passage or
subjecting it to the requirement of special authorisation can not be justified.*

Environmental Issues

During the last few decades environment has been a matter of considerable importance under international
law. Regulation of the international environment has increased dramatically in recent years. It is now
established that a state owes all times a duty to protect other states against injurious acts by individuals

% Churchil, The Law of the Sea (1988) at p. 87
 |CJ Report, 1949 at p. 28
® |CJ Report, 1949 at p. 29

% |CJ Report, 1949 at p. 29
KAMRUL HOSSAIN - LEGAL ISSUES ARISING OUT OF CORFU CHANNEL CASE OF 1949 54




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

from within its jurisdiction.®” This was actually in the Trail Smelter Case, where emission of sulphur
dioxide from a smelter plant from the Canadian territory about 10 miles from the boarder caused damage
since 1925 in the state of Washington. In Corfu Channel Case Court maintained that every state is in a
duty to ‘not allow knowingly its territory to be used for the acts contrary to the rights of other states’.®® It
was in fact the duty of Albania to keep its territorial water safe for the vessels of other states as well as for
the vessels of its own. Since innocent passage through the territorial water was recognised in the
customary principle of international law, the duty of Albania was to make sure that route was without
danger. Even if Albania did not lay the minefield by itself or minefield was laid without its knowledge, its
duty was to make a promulgation of danger as soon as it knew and thereafter to take measures necessary.
But it failed to make any declaration and also did not take even any attempt to remove the danger whereas
just after the explosions on 22nd of October, Greece, that have a frontier with Albania through the
Channel, took measures to make sure about the safety of its water in the Channel. Therefore, Albania’s
responsibility should be drawn even on the ground of international environmental law.

CONCLUSION

Corfu Channel Case indeed remained as one of the very important cases in international law. International
Law has been developed through the cases of different times. The Corfu Channel case has produced some
important issues of international law. In this case it was established that responsibility of a state is not
only due to the wrongful act committed by a state itself, but also for the omission of notification of the
fact that by all means it should have known. In this point the case is, in fact, a very important one in the
field of international responsibility of states. The other important issue was also established as regards the
innocent passage of warships through territorial water, which is still to some extent ambiguous from the
law of the sea convention. However, what is yet not clear is whether the innocent passage of warships can
be allowed in time of war.

¥ Trail Smelter Arbitration (1941), the Tribunal’s final decision, that was recognise as a general principle of international law,
cited in Rebecca Wallace, International Law a student introduction (1994)

% |CJ Report, 1949 at p. 22
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SOME ELEMENTS OF THE ECONOMIC CONSTITUTION OF THE EU: SOCIAL
MARKET ECONOMY AND RELEVANT FUNDAMENTAL RIGHTS

by

DR. TIMEA DRINOCZI

With regard to the European Communities/European Union, the term economic constitution has not been
used in a constitutional law sense. Joerges regards the economic constitution of the EC basically as an
economic constitutional law, since integration is based on an open market and serves the creation of a
common market. This law is economic constitutional law, since it indicates that the opening up of markets
is followed by competition, and that the common market creates a system of competition without any
distortions.! This, however, is not the reason why it is constitutional. The explanation of it is that now the
concept of the constitution cannot be separated from its legal sense so common in the constitutional states
of the rule of law, which means that the constitution is to be regarded as a basic law laying down the
framework of social coexistence and state or central organs — on the basis of legal sovereignty — with a
binding force, while being a minimum consensus at the same time. Thus the constitution does not express
mere orderliness any longer. This obviously does not mean that other concepts of the economic
constitution? would not be appropriate in other contexts; it simply indicates that these concepts do not take
the constitution as a normative basic law. Therefore, the economic constitution — in the constitutional law
sense — is the aggregate of the constitutional norms pertaining to the field of economy?, in other words all
constitutional provisions touching upon economic policy®. This is why this concept has a bearing on
principles of constitutional rank whether written or unwritten, objectives, competence regulations and
fundamental rights®. The economic constitution, however, is not a closed system in itself, since the rest of
the provisions of the constitution are to be regarded when interpreting and applying its provisions.® Thus,
defining the concept of the economic constitution does not mean splitting the constitution into an

*DR. TIMEA DRINOCZI, ASSITANT-LECTURER.

! Christian Joerges: The Market without the State? The *Economic Constitution’ of the European Community and the Rebirth
of Regulatory Politics. 1997. http://eiop.or.at/eiop/texte/1997-019a.htm (24 11 2004) p 4. On the various views on the
economic constitution see e.g. Armin von Bogdandy (Hrsg.): Europdisches Verfassungsrecht. Theoretische und dogmatische
Grundziige. Springer Verlag, Berlin, G. Gutmann — W. Klein — S. Paraskewopoulos — H. Winter: Die Wirtschaftsverfassung
der Bundesrepublik Deutschland. Gustav Fischer Verlag, Stuttgart-New York 1976., Basedow, J.: Von der deutschen zur
europdischen Wirtschaftsverfassung. Mohr, Tiibingen 1992., Béhm, F.: Wettbewerb und Monopolkampf — Eine Untersuchung
zur Frage des Wirtschaftlichen Kampfsrechts und zur frage der rechtlichen Structur der geltenden Wirtschaftsordnung.
Heymanns, Berlin 1933. IX., Tamas Séarkdézy: A gazdaség kozjogi szabalyai [Public Law Rules of the Economy]. In. Magyar
Gazdasagi Jog |. Aula 1999, Jankovics-Koénya: A gazdasagi alkotméanyossdg torténete [The History of Economic
Constitutionality]. Magyar Rendészet 2004/1

2 National economy approach (Freiburg school), economic constitution in a broad sense.

® Luciani, M: Economia nel diritto costituzionale, Dig. Disc. Pubbl. V. 1990 p 374. Giuseppe Grisi: L’automia privata. Diritto
dei contratti e disciplina costituzionale dell’economia. Dottore A. Guffré Editore Milano 1999 p86, J. Baquero Cruz: Between
competition and free movement: the economic constitutional law of the European Community. Oxford 2002 p 29.

*Only some parts of constitutional law may be regarded as economic constitution. Cf Zacher, H.F.: Aufgaben einer Theorie der
Wirtschaftesverfassung. In. H. Coing-H. Kronstein. E-J. Mestmécker (Hrsg) Wirtschaftsordnung und Rechtsordnung.
Festschrift zum 70. Geburtstag von Franz Béhm. C.F. Muller, Karlsruhe 1965 pp 63-109 (1965). Cited by Werner Mussler: Die
Wirtschaftesverfassung der Europaische Gemeinschaft im Wandel. Von Rom nach Maastricht. Nomos Verlagsgesellschafts,
Baden-Baden 1998 p 19.

® Fritz Gygi: Die Schweizerische Wirtschaftesverfassung. Verlag Paul Haupt Bern und Stuttgart 1978 p 102.

® Gygi: ibid. p 102.
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economic and a political part, it only means a more stressed interpretation of its different provisions, as it
is impossible to split the unified basic law consisting of legal norms into two.”

The conclusion reached by Katrougalos is closer to the constitutional law approach towards the economic
constitution in so far as according to it the Communities have had an unfinished (economic) constitution
from the start, as concerning the fundamental rules, they have a system with power beyond the legislative
power, which on the one hand regulates economic procedures, on the other hand these rules define the
legitimate national restrictions imposed on the operation of the market.? Ipsen applies the concept of the
economic constitution to the relevant elements of primary law — that is to the customs union, the four
freedoms and the prohibition of discrimination.’ Under primary law, politics and economy shall be based
on an undistorted market system. These restrictions of the political discretion together with the economic
freedoms constitute the economic constitution. The guaranteed freedoms, the opening up of national
economies, the regulations against discrimination and the commitment to an undistorted market may be
interpreted as decisions supporting an economic constitution of a market economy.*® In principle, the EEC
Treaty may be construed as a market-economic constitution.* Apparently, the above definition of the
constitution is a guiding one concerning the fundamental treaties in the special literature, too. It is justified
—among others — on the one hand by the more and more separated EC/EU legal system, which is based on
the fundamental freedoms, the establishment of the inner market and the detailed and unified competition
rules. This legal system has grown out of the field of economy in a narrow sense, and restricts the scope of
action of the state/national legal systems like basic law, and even becomes an organization with a
constitution taken in a legal sense. It follows from this that there are debates about the economic neutrality
of the EC treaties at community level similar to the debate about the German economic constitution.*?

The core of the debate is whether guaranteeing the freedoms of the treaty and regulating the competition
are operative only for the member states or restrictions on the exercise of community competences may
also be gathered from them, and if yes, to what extent.

In order to answer the above question, the Treaty establishing a Constitution for Europe (hereinafter TCE)
should be examined. Considering that after the ratification of the TCE, the European Union becomes a
constitutional supranational legal personality composed of the Union’s constitutional states of the rule of
law™, there is no need to thoroughly examine the former organisation in respect of the economic

" In spite of it Francesco Saverio Marini conveys the suggestion that it is worth separating the economic and the political
constitution. Francesco Saverio Marini: Il ,,privato” e la costituzione. Rapporto tra proprieta ed impresa, Milano, Dottore A.
Guffré Editore 2000 p 65. Cf Gygi: ibid p 23. René Rhinow: Die Bundesverfassung 2000. Eine Einflihrung. Helbing &
Lichtenhahn, Basel-Genf-Munchen 2000 p 299.

8 G. S. Katrougalos: The , Economic Constitution” of the European Union and the protection of social rights in Europe.
www.iacloworldcongress.org/workshop/6 (24 11 2004) p 2.

® Weiler improved Ipsen’s theory ten years later. Christian Joerges: The Market without the State? The *Economic Constitution’ of
the European Community and the Rebirth of Regulatory Politics. 1997. http://eiop.or.at/eiop/texte/1997-019a.htm (24 11 2004)
p>5.

19 Christian Joerges and Florian Rédl: ,,Social Market Economy” as Europe’s Social Model? European University Institute,
Florance, Department of Law, EUI Working Paper Law No. 2004/8. Italy 2004 pp 5-6.

“This is not changed by the exceptions from the competition-oriented regulations either, the provisions of the ECSC and the
Common Agricultural Policy. These are the most typical examples of integration through intervention. Mussler: ibid pp 190-
191. C-179/90, Merci Convenzionali Porto di Genova 1991 ECR 1-5889. Katrougalos: The ,,Economic Constitution” of the
European Union p 19.

12 On the summary of the debate see e.g. Mestmécker: ibid p 3.

3 The Union’s constitutional state of the rule of law — by the commencement of the TCE — appears as a new type of the state of
the rule of law, the main peculiarity of which is that all activities of the state have to be directly and indirectly traceable to the
national constitution as well as to the TCE. Accordingly, further peculiarities of the Union’s constitutional state of the rule of
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constitution, the above claims are sufficient to be made. The sensitivity of the economic constitution
manifested itself in the course of drafting the TCE. The objectives of the Union, the Charter of the
Fundamental Rights of the Union, economic and fiscal policies and the budgetary procedure were among
the most debated issues of the Intergovernmental Conference (hereinafter 1GC), which commenced its
work on the 4th of October 2003 — during both the Italian and the Irish presidencies.*

The concept of the economic constitution should be applied when outlining the economic constitution of
the Union, pursuant to which it concerns the constitutional principles, the provisions pertaining to
objectives and competences and the fundamental rights. Depending on how detailed the constitutional
regulation is, the economic constitution — typically in respect of the provisions pertaining to competences
— may be perceived in a narrow and in a broad sense. In the case of succinct constitutions in the broad
sense it may include for instance provisions pertaining to the structure of proprietorship, social policy,
employment policy, fiscal policy and the budget, whilst in the case of more detailed basic laws in the
narrow sense it only includes provisions pertaining to economic policy. When construing the economic
constitution, it is always incidental whether to apply the narrow or the broad sense, or how to classify the
relevant provisions, it always reflects the arbitrary choice made by the analyst from among the view
points. In connection with the Union, the rest of the study examines the economic constitution of the TCE
in the 1tg_)road sense. The aim of this study is to examine only one objective and the relevant fundamental
rights.

The relevant provisions of the TCE may be grouped by its articles or by its conceptual elements. On the
basis of the conceptual elements of the economic constitution, the legal norms stating the objectives of the
Union that have market economy in their heart may be perceived as provisions belonging to the
fundamental principles.’® The institutional framework'’ of the Union and the scope of the duties and
powers of its important institutions and organs — the European Central Bank'® and the Court of Auditors™
— form a separate group. Provisions pertaining to the powers of the Union®’, economic and monetary
policy?!, internal market®®, employment®® and social policy?, environment®, industry® and common
commercial policy®’ belong to the competence-provisions. Norms pertaining to the financial principles of
the Union®® and the financial provisions®® should be placed into a separate group. Provisions pertaining to

law include the existence of the constitutional state, the special capacity (or outstanding role) of law, the recognition and
enforcement of the fundamental rights, European Union membership and the ratification of the TCE.

4 Cf e.g. the documents of the third (CIG 37/03), the seventh (CIG 75/04) and the eighth (CIG 78/04) ministerial meetings.
SCADPIus: Work of the IGC 2003/2004. The Intergovernmental Conference 2003/2004: Negotiations under the Italian
Presidency. 8., p 10. http://europa.eu.int (12 01 2005.) SCADPIlus: Work of the 1IGC 2003/2004. The Intergovernmental
Conference 2003/2004: Negotiations under the Irish Presidency. 4. p 5. http://europa.eu.int (12 01 2005)

1> Describing the other elements would go well beyond the limits of this study, consequently, no thorough examination of them
is conducted, only references are made.

" Part I, Title |

Y part I, Title 1V, Chapter |

'8 part 111, Title VI, Chapter I, Section 1, Subsection 6

9 part 111, Title VI, Chapter I, Section 1, Subsection 7

2 part I, Title 111, Title VV

L part 111, Chapter 11

22 part 111, Title 111, Chapter |

2 part 111, Chapter 111, Section 1

2 part I11, Chapter 111, Section 2

2 part 111, Chapter 111, Section 3

% part 111, Chapter V, Section 2

2" part 111, Title V, Chapter 11

% part I, Title 7
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the economically relevant fundamental rights are set forth in Part | Title 11 and in Part 1l on the Charter of
the Fundamental Rights of the Union. The analysis below, however, handles this grouping quite loosely —
in order to describe the theme as comprehensively as possible.

1 Social Market Economy versus the Principle of ‘Social State’ at a European Level

Article 111 of the TCE lays down the principles of market economy and social market economy, which
justifies the examination of this concept considering that it may also be regarded as the central element of
the economic constitution.

The formation of the doctrine of social market economy is linked to the interpretation of the Basic Law of
the Federal Republic of Germany (hereinafter the GG) and to its economic system, therefore it should be
noted that the GG does not contain explicit provisions pertaining to market economy, it lays down the
principle of the social statehood.

a) The German special legal literature made the principle of the social statehood of the Basic Law — in a
certain respect, besides defining its content elements — similar to the principle of social market economy®.
The principle of social statehood aims in particular at fair liberty and equal opportunities®, it does not
only mean that the state shall socially and fairly treat its citizens, but it also entails the expectation that
citizens shall behave socially and fairly towards the state. The principle under which he who can help
himself out of his own resources shall draw back for the benefit of others follows from the above and
from the limited nature of financial resources. Enhancing social self-regulation, self-help and a
community of solidarity is the duty of the state as well as protecting people from social endangeredness.
The social state of the rule of law of the GG does not aim at a totally provider state, but at a state which
intends to ensure responsible freedom besides the welfare of the individual, thus establishing the
expansion of the sphere of freedom of the citizens — mainly that of the socially disadvantaged.* This
resembles the principles of Hilfe zur Selbsthilfe and Subsidiaritat of the social market economy. The
social market economy is — besides this — basically an economic and at the same time social system. This
is of high significance from the point of view of social policy, since the society, the state and the economy
are interrelated. This theory contains all that is necessary for the coexistence of the people and for making
the world of economy and labour more humane. Thus, the mutual dependence of economy and ecology is
conceptually linked to this.** Social market economy as a social system should be perceived as a
complement to the democracy of the state of the rule of law: what democracy and the state of the rule of
law do for controlling power is done by regulation ensuring competition in the area of economy. Since the

2 part 111, Title VI, Chapter 11

% In their wording the social constitutional state of the rule of law is a progressive answer in a plural, industrially organised
mass-society divided on the basis of the division of labour. Therefore it is a middle course between laissez faire and a
totalitarian command economy. Alfred Katz: Staatsrecht Grundkurs im o6ffentlichen Recht, 12., Uberarbeitete Auflage, C.F.
Mdller.

® These can be broken down to the following elements: the duty to create bearable living conditions, social security, social
fairness, social freedom and the system of public law indemnification. Katz: ibid

¥ Katz: ibid

% Otto Schlecht: J6lét egész Eurdpanak a piacgazdasag eléretorésével [Welfare for the Whole Europe under the Sweep of the
Market Economy]. OMIKK. 1998 p 93 Miiller-Armack called for the implementation of the second phase of market economy,
in which phase he emphasised environmental protection and the improvement of social environment as early as at the end of
the fifties. Ernst Dirr: The Social Market Economy in the Federal Republic of Germany. Paper Presented at the Symposium
Republic of Zimbabwe-Federal Republic of Gemany. Harare. 7" Nov. 1985. Vortrage zur Wirtschafts- und Socialgeschichte.
Heft. 11. Nirnberg, 1986 p 9.
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individual is basically free in a state of the rule of law, and this freedom is indivisible, the theory of social
market economy is interlinked with the requirement of individual responsibility, creativity and individual
initiative.>* On the one hand, social market economy as a social system is based on the freedom of the
individual, it gives freedom to the individual but entails risks as well.*> On the other hand, it is an
organising principle without common dogmatics, it is open, tolerant and flexible, based on parliamentary
decisions and operates with acceptable compromises just as the concept of the system of the state of the
rule of law.*® Social market economy as an economic system is much more than a mere sum of market
economy and social policy,* further, it is more than simple competition as well, as this concept regards
morals, honesty etc.* as things which are to be made part of the economic life.*

b) According to Joerges and Rodl the model of the social market economy adopted by the TCE must have
been the German social statehood. “° In their view those devoted to the social Europe argued for a social
market economy linguistically close to a social state, and thought it would be of constitutional and
political significance if the Convention expressly stated the Union’s intended social character by alluding
to social market economy. The authors are worried that this excludes alternative solutions by virtue of its
constitutional power, and propose that for the sake of stressing the social nature and avoiding the
problems caused by the social market economy, the Convention should have applied the term ‘social
European system of law’ or ‘social union’, or as an alternative solution it should have trusted in the
strength of the conception of ‘solidarity’, which is contained in the values listed in Article | of the TCE.*
These concepts apparently mix with each other in the legal literature. This is the reason why it is
necessary to define these terms. Market economy and its various attributes (liberal, social, dirigist etc.)

¥ An individual, having political rights and making responsible decisions, whose scope for economic action is taken away by
the central government is inconceivable in the long run, just like an individual who can make independent economic decisions
but is patronized by a political party, based on the principle of democratic centralism, operating as if it were a state. Schlecht:
Jolét egész Eurdpanak...[Welfare for the Whole Europe ...] pp 17 and 108.

% Schlecht: J6lét egész Eurdpénak...[Welfare for the Whole Europe ...] p 52.

% The system is flexible and open inasmuch as modifications and innovations are compatible with market economy and social
fairness. Diirr: The Social Market Economy in the Federal Republic of Germany. p 9, Flexibility has been realised in practice
since the opportunities provided by it has been taken by the consecutive governments. Katalin Falusné Szikra: A németorszagi
szocidalis piacgazdasag [Market Econimy in Germany]. In. Osszehasonlité gazdasagtan [Comparative Economics]. Bevezetés a
gazdasagi rendszerek elméletébe [Introduction into the Theory of Economic Systems]. Aula Kiad6. 1997 p 234.

¥ Schlecht: Jolét egész Eurdpanak...[Welfare for the Whole Europe ...] p 93.

% The competition-oriented market economy should be saturated with social ethics so that it can deserve the adjective ’social’.
In a pure, forlorn market economy the freedom of the individual is endangered by the excessive exploitation efforts of the
economic power (cartels and monopolies). Schlecht: Jolét egész Eurdpanak...[Welfare for the Whole Europe ...] pp 12 and
106.

* The reason for this is that the market economy established and maintained according to ordoliberal principles automatically
and directly generated social impacts. See the works of Eucken and the Freiburg school.

0 The reason for the commitment to the theory of social statehood is the idea that Europe is unable to solve the problem of
democratic deficit unless it solves the social problem. Joerges-Rddl: ,,Social Market Economy” as Europe’s Social Model? p 2.
This concept of the social state has not got to the European level in the sense it is used by the Germans, as “this would have
entailed the presupposition that the EU was a federal state, which was unperceivable considering the consensual commitment
of the Convention (it totally refused the federal construction of the EU)”. (,,This would have led to the conception of the
European Union as a ,,state” something that was obviously impossible on condition of the chosen consensus commitment of the
Convent”....” A potential of the European Union to become a federal state was carefully excluded by the Convention”. )
Joerges-Rodl: ,,Social Market Economy” as Europe’s Social Model? pp 10-11. Katrougalos regards the activism of the
European Court of Justice (ECJ) manifest in the social area as a basic contribution to the constitutional acknowledgement of the
theory of the social state at the EU level, though he adds that the ECJ has not proved to be the champion of the social rights so
far as it ranks the European integration above all in its case law. Katrougalos: The ,,Economic Constitution” of the European
Union ...p 24.

* Joerges-Rédl: ,,Social Market Economy” as Europe’s Social Model? pp 10-12.
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refer to economic policy, in other words to the conduct of the state — which adopts binding rules of
conduct in the form of regulations — relating to economy. The state and its attributes (liberal, social or
welfare) point mainly to the role of state and society. It should be noted that the concepts of social state
and welfare state cannot be used as synonyms either. * The state of the rule of law and its various
definitions (liberal or social) basically define the connection between state and law. The *social union’ in
respect of the EU — similarly to the relationship between the social state and the society — would have
referred to the connection between the Union and its citizens. The term ‘social European system of law’
would entail what has been described in connection with the state of the rule of law. It is without the
shadow of a doubt that both terms should gain grounds for existence as part of the European terminology
at the European constitutional level, it is, however, indisputable that neither has got anything to do with
economy, economic policy or the internal market, that is with the fundamental concepts which played a
key role in the establishment and the later development of the EEC. The incorporation of the social
market economy into the text of the constitution harmonises much better with these. It is unquestionable
that the conception was debated even within the Convention, and several attempts had been needed before
the term could get into the text. The term social market economy was not contained in the first draft
despite the recommendation, made by the Working Group on “Social Europe’, based on a consensus. The
inclusion of the term was demanded by several groups of various political colours. The issue was raised
on the plenary session on the 27-28 of February 2003, and the subsequent draft did contain the term,
though the text was modified again and the term ‘highly competitive’ was included. ** Regarding the
concept of social market economy, this inclusion was not absolutely necessary.

It is sometimes claimed in the literature that the social deficit, the elimination of which has been strived
for, has fertilised the standpoint of the Convention.* Those devoted to the social Europe regard the now
European constitutional principle of the social market economy as something that degrades and pushes
their objective into the background, the reason for which is obviously the imprecise knowledge of the
term and the implication of something which is not included. This may have led to the statement that the
social market economy is the restriction of social objectives,” which is an apparently false statement in
the light of the conception described above. Of course, perceiving the social market economy in a
different dimension, it may be claimed that — for instance contrary to the theory of the welfare state — it
does not unconditionally support everybody, that is it does not ensure the social level expected by some —
however, this is not the responsibility of an economic model.“® These dimensions and areas of study
cannot be merged due to their different orientation.*’ Thus, it can be stated that taking into account the
provisions of the founding treaties and the objectives of the EEC/EC, the inclusion of the social market
economy into the TCE may be regarded as logical.

2 For instance the USA and the United Kindom are welfare states but not social states as social policy has not been
entrencehed in the constitution. Katrougalos: The ,,Economic Constitution” of the European Union ... p 4. On the welfare state
cf. Falusné: A németorszagi szocidlis piacgazdasdg [Social Market Economy in Germany]. p 244, Alkotmanytan
[Constitutional Law] (ed. Istvdn Kukorelli) Osiris 1998 p 153, L&szI6 Szamuely: A jéléti allam ma [The Welfare State Today].
Budapest, 1985. Magveté Kiadé Budapest, 1985. p 7. Cited by Janos Sari in Alkotmanytan [Constitutional Law] Chapter 6.
Péter Szigeti: A szocidlis jogallam kdvetelményeinek helyzete alkotmanyos berendezkedésiinkben: jelen, mult és jové? [The
Situation of the Requirements of the Social State of the Rule of Law in our Constitutional Arrangement: Present, Past and
Future?] in Magyar Jog. 2001/5:258.

#Cf. CONV 528/03; CONV 574/1/03 REV p 1; CONV 724/1/03 REV; the draft of the 10" of June 2003, CONV 797/03.
These are described by Joerges-Rddl: ,,Social Market Economy” as Europe’s Social Model? p 10 (footnote 37)

*Cf. e.g. Joerges-Rédl: ,,Social Market Economy” as Europe’s Social Model? p 4.

** Joerges-Rédl: ,,Social Market Economy” as Europe’s Social Model? p 20.

*® Falusné: A németorszagi szociélis piacgazdaséag [Social Market Economy in Germany]. pp 232 and 243.

7 Just as they are mixed in the work of Joerges and Radl. Joerges-Rédl: ,,Social Market Economy” as Europe’s Social Model?
p 19.
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2 The Appearance of the Social Market Economy in Certain Constitutions

Besides the effort to resolve the democratic deficit and the result of the development, the constitution
making process in the Central-East European countries may also have affected the incorporation of market
economy into the TCE. The new East-European constitutions thematise market economy together with
their own constitutional conditions, in which the development of wording moving from the West to the
East and then back makes itself manifest.*® It is not reasonable to describe in details the contents of the
constitutions relevant to our theme in this study, suffice it to form four groups containing the main
statements regarding the economic system.*

a) The first group is formed by the constitutions with the principle of market economy in them. The
Hungarian and the Polish constitutions are like this. The latter, in its Article 21, lays down the principle of
social market economy, which is based on the freedom of economic activities, private ownership,
solidarity and the dialogue between the social partners, and is the basis of the economic system of the
Republic of Poland.*® Social market economy determines a new level of constitutional development for
Poland. Article 20 introduced new concepts — ‘dialogue’ and ‘solidarity’ — besides it laid down the
conditions of market economy thus the later social protective rights (e.g. the fundamental right to work in
Avrticle 24) are as consistent as the guarantee of the economic freedoms, which can be restricted only ‘in
the essential interest of the public’.>" The constitution of the Republic of Moldavia (1994) also belongs to
this group. It also attempts to comprehensively define social market economy, in the wording of Article
126 (1): The economy of the republic is a market economy with social bias, and is based on private
ownership and public ownership to be found in free competition. In the second section partly economic
freedoms in the form of status negativus (freedom of commerce) partly protective rights (environmental
protection) and partly output-oriented duties (the support of scientific research) are listed in a catalogue-
like manner. Article 9 (3) declares succinctly that market, free economic initiatives and clean competition
are the fundamental factors of the economy. In the wording of the first sentence of Article 13 (3) of the
Ukrainian constitution (1996) “The State ensures the protection of the rights of all subjects of the right of
property and economic management, and the social orientation of the economy.”. This context of the
constitution defines social market economy.*

b) It also occurs that the constitution contains the principle of market economy together with the principle
of social state. The Spanish constitution is like this, which sets forth in Article 1 (1) that Spain is a
democratic and social state of (the rule of) law, which advocates liberty, justice, equality, and political
pluralism as the superior values of its legal order. It acknowledges the freedom to free enterprise within
the framework of market economy in Article 38. Article 1 (3) of the Romanian constitution describes the
republic as a democratic and social state. The economy of Romania is a free market economy which is

*8 The economic constitution, mainly in East-Europe is not an empty expression, it constitutes the central theme of the theory of
European constitutional law elaborated at national and pan-European level.Cf. Haberle: ibid p 555.

* Five groups may be formed by applying the principle of the social state. According to it, the constitutions containing the
principle of the social state belong to one group. It can be exemplified by the GG or the French constitution. The latter defines
France as a transparent, democratic, secular and social republic in its first section. Pursuant to 8 20 of the GG, the Federal
Republic of Germany is a democratic and social state.

% Boguslaw Banaszak: Einfiihrung in das polnische Verfassungsrecht. Wydawnictwo Uniwersytetu Wroclawskiego, Wroclaw
2003. p 318, Boguszlaw Banaszak: A vasfiggony leomlasa és a kdzép-eurdpai alkotmanyfejlédés — Lengyelorszag példajan
keresztiil [The collapse of the Iron Curtain and the Development of the Constitutions in Central Europe — through the Example
of Poland]. Pécsi diszdoktori eléadas [a lecture delivered upon the conferment of an honorary degree in Pécs]. Pécs, 04
November 2004.

> Article 21

*2 For more details see Haberle: ibid p 555.
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based on free enterprise and competition.>® Under Avrticle 45 the law guarantees free access to economic
activities, the freedom to enterprise and their exercise.

¢) The third group comprises constitutions that contain the principle of social state and non expressis
verbis the principle of market economy. In Article 1 the Croatian constitution declares that Croatia is a
unitary, transparent, democratic and social state. In Article 49 it lays down that the basis of the economic
system of the state is the freedom to enterprise and the freedom of market, thus — by systemic construction
— the principle of market economy can also be gathered from this constitution. Further sections of the
cited article should be taken into account in the course of the interpretation. Pursuant to these sections the
state shall guarantee equal opportunities to all entrepreneurs on the market and shall prohibit the abuse of
monopolistic position specified by law. Further, the state shall enhance economic development, social
well-being and shall consider the economic development of all regions. The above interpretation is
reinforced by Article 50, pursuant to which the freedom to enterprise and the right to property may
exceptionally be restricted by law, in the interest or security of the state, and when referring to the
protection of public health and the environment. In Article 2 the Slovenian constitution lays down that the
state shall be governed by the principle of market economy and social statehood. Article 74 on free
enterprise may be perceived as the realisation of market economy, since this also lays down the
prohibition of unfair competition and restrictive practice.

d) The next group comprises constitutions in which the constitution making power did not lay down
market economy expressis verbis, but it can be gathered from the provisions. Pursuant to Article 19 (1) of
the Bulgarian constitution of 1991, the Bulgarian economy is based on free economic initiatives. The
second section of the article practically lays down the principle of market economy, since it stipulates that
the state shall guarantee equal legal conditions for pursuing economic activities to all citizens by avoiding
the formation of monopolistic positions and unfair competition and by guaranteeing consumer protection.
Articles 17-18 provide for the forms of ownership, the inviolability of private ownership and contain
detailed provisions pertaining to state ownership. Article 41 of the Italian constitution provides for the
freedom of private economic initiatives. The constitutional norms contain three essential factors of
economic management: private initiative, the limits of social order and national planning. It is not clear
yet, how these three elements may be combined in the legal regime of the economy on the basis of the
political possibilities of the given era.>* Article 8 of the Macedonian constitution lays down among others
the freedom of market and undertakings as the fundamental principles of the constitutional order of the
republic.

Incorporating (social) market economy into the constitution is apparently a generally applied practice in
the course of the new constitution making processes, which is justified on the one hand by the transition
from command (centralised) economy to market economy in the countries of the region, on the other hand
by the ever strengthening international and constitutional recognition of economic freedoms and social
rights linked to them. This is strengthened by the fact that Part 1l of the TCE contains the Charter of the
Fundamental Rights of the Union.

53 Article 135
** Grisi: ibid p 87

DR.TIMEADRINOCZI -SOME EL EMENTS OF THE ECONOMIC CONSTITUTION OF THE EU: SOCIAL MARKET ECONOMY AND REL EVANT FUNDAMENTAL RIGH'I'S7 2



FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

3 One of the Central Elements of the Economic Constitution of the EU: the Social Market Economy

Article 1-3 of the TCE —unlike the GG but like other European constitutions — expressis verbis lays down
the principle of market economy.>® Consequently, it is well established to say that contrary to the Basic
Law of Germany, the text of the constitution provides for a special economic system of the Union, the
elements of which may also be found in the TCE. Further on it is reasonable to examine whether the
elements of the market economy appearing in the TCE are in compliance with the model of market
economy. The provisions of a basic law cannot be construed on their own, therefore, social market
economy should be examined in a wider context.

a) The values set forth in Article I-2 of the TCE on the Union’s values can be divided into a group of
fundamental rights and into a group of sovereignties. The group of fundamental rights comprises the
respect for human rights — in particular the rights of minorities®® — human dignity, freedom and equality.
The other group comprises people’s sovereignty under the term of democracy and legal sovereignty under
the term of the statehood of the rule of law. The Union laid down values which are among the
fundamental provisions of the constitutions of the Member States. The sections of the TCE lay down the
commoggvalues of the Member States.>” Thus, the Member States must have societies where these values
prevail.

Within the provisions pertaining to the values of the Union, the ones referring to fundamental rights and
the statehood of the rule of law suggest the image of social market economy. This image is reinforced by
the objectives,”® in which the role of the values and the principle of the statehood of the rule of law are
strengthened. In Article 1-3 (2) the TCE offers its citizens an area where the law prevails. Market economy
is included in the list of objectives as the TCE also offers an internal market where competition is free and
undistorted in the article cited above. This image of market economy is made more precise in the next

% Article I-3 The Union’s objectives

(1) The Union’s aim is to promote peace, its values and the well-being of its peoples.

(2) The Union shall offer its citizens an area of freedom, security and justice without internal frontiers, and an internal market
where competition is free and undistorted.

(3) The Union shall work for the sustainable development of Europe based on balanced economic growth and price stability, a
highly competitive social market economy, aiming at full employment and social progress, and a high level of protection and
improvement of the quality of the environment. It shall promote scientific and technological advance.

It shall combat social exclusion and discrimination, and shall promote social justice and protection, equality between women
and men, solidarity between generations and protection of the rights of the child.

It shall promote economic, social and territorial cohesion, and solidarity among Member States.

It shall respect its rich cultural and linguistic diversity, and shall ensure that Europe’s cultural heritage is safeguarded and
enhanced.

(4) In its relation with the wider world, the Union shall uphold and promote its values and interests. It shall contribute to peace,
security, the sustainable development of the Earth, solidarity and mutual respect among peoples, free and fair trade, eradication
of poverty and the protection of human rights, in particular the rights of the child, as well as to the strict observance and the
development of international law, including respect for the principles of the United Nations Charter.

(5) The Union shall pursue its objectives by appropriate means commensurate with the competences which are conferred upon
it in the Constitution.

*® This provision was promoted by the Hungarians and the Slovaks and was objected by the Lithuanians. Cf. CIG 37/03 p 3,
CIG 52/03 p 3, CIG 76/04 p 4.

> Pluralism, prohibition of discrimination, tolerance, justice, solidarity and equality between women and men. Cf. CIG 76/04 p
4

%8 The values of the TCE may be grouped by the criterion whether they define a new value or not. Human dignity, equality, the
rights of the minorities and the values upheld in the Member State societies are among the new values. http://europa.eu.int (01
02 2005) SCADPIus: Constitution for Europe. The founding principles of the Union. p 2.

* Article 1-3
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section containing the term social market economy expressis verbis. “Promoting the well-being of its
peoples” as an objective is linked to the elements of the (social) market economy, though the wording
could rather satisfy the needs of those committed to a social Europe. The more detailed economic
objectives are laid down in the first four sentences of Article 1-3 (3) and in some elements of subsection
(4) (free and fair trade) of the TCE.

b) Article 1-3 (3) sets the objective the Union works for. This is sustainable development, which is to be
perceived as the fundamental objective and is based on three pillars, namely balanced economic growth
and price stability which are definitions of objectives and tasks pertaining to market economy at the same
time. The third pillar of sustainable development is social market economy, several elements of which are
laid down in the TCE: high competitiveness, full employment and social progress. Thus, in the course of
implementing the model of social market economy, each legislative act — without prejudice to any
interests — must set and realise these objectives. In the TCE it is also set forth in connection with social
market economy that it is to be combined with a high level of protection and improvement of the quality
of the environment. A further objective of the Union is to promote scientific and technical advance,
combat discrimination and realise economic, social and territorial cohesion. The attainment of the
economic objectives is facilitated by the fundamental freedoms, the prohibition of discrimination®® and
the positive and negative obligations of the Member States pertaining to it: the Member States shall assist
the Union in carrying out its tasks and refrain from any measure which could jeopardise the attainment of
the Union’s objectives.*

It follows from the co-text of Article I-3 (3) that on the one hand, social market economy is a
constitutional value,®® and on the other hand it is a principle and the basis of the Union rather than an
objective. ® Provisions to be implemented within the framework of social market economy are to be
regarded as objectives, namely high competitiveness, full employment and social progress. Obviously,
these — together with the fundamental freedoms — do not establish social market economy on their own,
the obligation to enforce fundamental rights and the freedoms and social rights entrenched in the Charter
of Fundamental Rights have to be attached to them. With regard to the objective of full employment it
should be noted that it may only be regarded as a guiding objective and cannot be taken as an obligation.
Competition is basically a conceptual element of market economy, thus high competitiveness may also be
defined as an objective, in other words it can be perceived as a precondition of full employment and social
progress. Social progress is an indefinable legal term and it can be related to social market economy only
if it relates to the area of economy or if the knowledge necessary for employment and competitiveness is
attached to it. The high level of the protection of the environment has previously been defined as a
fundamental element of social market economy.® Therefore, social market economy as a principle of the

% Article 1-4 (1) The free movement of persons, services, goods and capital, and freedom of establishment shall be guaranteed
by the Union, in accordance with the Constitution. (2) Within the scope of the Constitution, and without prejudice to any of its
specific provisions, any discrimination on grounds of nationality shall be prohibited.

& Article 1-5 (2)

2 0On values see Antal Adam: Az alkotmanyi értékek fejlédési iranyairdl [On the Directions of the Development of
Constitutional Values]. JURA 2002/1 p 7, same author: Alkotmanyi értékek és alkotmanybiraskodas [Constitutional Values
and Constitutional Jurisdiction]. Osiris. 1998. pp 33-39

% Joerges and Rodl regard social market economy as a constitutional principle. They refer to the fact that Miller-Armack has
never perceived social market economy as an objective. He has spoken of model, formula of integration or style. Neither the
German commentators take this term as an objective, but they refer to the ‘strategy of economic policy’ in order to attain the
objective pursuant to the clause on social state. Joerges-Radl: ,,Social Market Economy” as Europe’s Social Model? p 19. On a
different view see http://europa.eu.int (01 02 2005) SCADPIus: Constitution for Europe. The founding principles of the Union.
p2.

% On the social market economy of the Union see Katrougalos: The ,,Economic Constitution” of the European Union ... p 20.
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Union means that the attainment of the objectives and the enforcement of the rights set out in the TCE
presuppose the implementation of the model of social market economy, in other words a base on which
these can be realised. ®

c) With regard to the attainment of the objectives and the implementation of the tasks, the TCE lays down
the principle of sincere cooperation,®® pursuant to which the Union and the Member States mutually
respect and assist each other in carrying out the tasks which follow from the Constitution. This provision
obliges the Member States both in a positive and in a negative sense. On the one hand the Member States
take any appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of
the Constitution or resulting from the acts of the institutions of the Union and assist the Union in carrying
out its tasks, on the other hand they refrain from any measure which could jeopardise the attainment of the
Union’s objectives. This negative obligation — in respect of our theme — entails that the Member States
cannot actually deviate from the principle of social market economy which otherwise has been regarded
as flexible, without jeopardising the objectives of the Union. In the case of the Member States which
incorporated at least the principle of market economy or some of its elements into their new constitutions,
this is also helped to be achieved by the relevant provisions of their national constitutions besides the
authorisation clause.

The positive, active obligation includes the task of the Member States set out in Article 111-178, pursuant
to which, on the one hand, Member States shall conduct their economic policies in order to contribute to
the achievement of the Union’s objectives as defined in Article I-3 and in accordance with the broad
guidelines of the economic policies formulated by the Council on recommendation from the Commission.
On the other hand, Member States shall coordinate their economic policies which are declared to be a
matter of common concern within the Council.®” This article also lays down that the Member States and
the Union shall act in accordance with the principle of an open market economy with free competition,
favouring an efficient allocation of resources, and in compliance with the principles of stable prices,
sound public finances and monetary conditions and a stable balance of payments.®® The above elements of
the Union’s economic constitution are parts of the economic constitutions of the Member States,
consequently, the economic constitutions of the Member States not only include the provisions of the
Member States’ constitutions pertaining to the economy, but also the relevant provisions of the TCE, thus,
national legislators have to take these into consideration in the course of formulating their economic
policies.

4 The Other Central Element of the Economic Constitution of the Union: the Relevant
Fundamental Rights®

a) In the Preamble of the Charter of Fundamental Rights the TCE lays down that it places the individual
in the heart of its activities. This principle is to be interpreted as one of the conceptual elements of the
fundamental rights, as the acknowledgement of the fundamental rights is based on the perception that it is

% Fundamental rights cannot be realised — according to current experience — to the appropriate extent in a different economic
system. The freedom to choose occupation, the freedom to enterprise, the right to property and the free evolution of the
personality as part of human dignity laid down in the Charter can only be realised to the full extent in a social market economy.
% Article 1-5 (2)

¢ Common commercial policy, industrial policy, monetary policy and environmental policy also belong to it.

% Article I11-177 Cf. Part | Title 7 and Part I11 Chapter Il Section 2.

8 See for instance Ménika Weller: Emberi jogok és eurdpai integracié [Human Rights and European Integration]. Emberi
Jogok Magyar Kézpontja Kdzalapitvany 2000, in particular pp 123-130 and 172-289.

DR.TIMEADRINOCZI -SOME EL EMENTS OF THE ECONOMIC CONSTITUTION OF THE EU: SOCIAL MARKET ECONOMY AND REL EVANT FUNDAMENTAL RIGH'I'S75



FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

not the individual that is for the state, but it is the state that is for the individual. Although the Union is not
a state, the Charter names the Union together with its institutions and the Member States as the
addressees. ° The protection of the essential content of the fundamental rights which can be regarded as
the sine qua non of the protection of fundamental rights appears expressis verbis in Article 11-112 (1) of
the Charter of Fundamental Rights.”* The recognition of the rights, freedoms and principles set out in the
Charter together with the way of thinking which places the individual at the heart of all activities — like in
the case of a state — entails the Union’s self-restraint and ‘self-obligation’ regardless of the Charter’s
laying down the respect for the powers of the Union.”® Accordingly, the Charter does not establish any
new power or task for the Union, or modify powers and tasks defined in the other Parts of the
Constitution,” it only restricts the scope for action in respect of the fundamental rights. Without self-
restraint the Charter would have no significance at all — beyond declaration.

The respect for fundamental rights, self-restraint and “(self)-obligation’, however, could be inferred from
the TCE even without this provision because of what is laid down in the Preamble of the Charter. A
preamble of a certain document (typically a constitution) as a part thereof may be perceived as a solemn
declaration which is of great significance when interpreting the document. In its Preamble, the Charter of
Fundamental Rights reaffirms the rights as they result, in particular, from the constitutional traditions and
international obligations’* common to the Member States, international treaties and the case-law of the
Court of Justice of the European Union and of the European Court of Human Rights. In this context the
Charter is to be interpreted with due regard to the explanations prepared under the authority of the
President of the Convention which drafted the Charter and updated under the responsibility of the
President of the European Convention.

These provisions, however, are repeated in the purview, as pursuant to Article 11-112 (3), insofar as the
Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of
Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as
those laid down by the said Convention. Pursuant to Article 11-113, no provision of the Charter can be
interpreted as restricting or adversely affecting human rights and fundamental freedoms — as recognised in
their respective fields of application — by Union law and international law and by international agreements
to which the Union or all Member States are party”. Article 11-112 (4) refers to the recognition of the
fundamental rights resulting from the constitutional traditions common to the Member States, as these
rights are to be interpreted in accordance with these traditions. Pursuant to Section (6), full account shall
be taken of national laws and practices as specified in this Charter. Section (7) defines that the explanation
drawn up as a way of providing guidance in the interpretation of the Charter of Fundamental Rights shall
be given due regard by the courts of the Union and of the Member States. Regarding these provisions, it
can either be inferred that the repeated part of the Preamble of the Charter may be omitted — due to

" pyrsuant to 11-111 (1), the addressees of the provisions of the Charter are the institutions, bodies, offices and agencies of the
Union with due regard for the principle of subsidiarity and the Member States only when they are implementing Union law.

™ The exercise of the rights and freedoms acknowledged in this Charter can be limited only if provided for by law and by
respecting the essential content of these rights. With respect to the principle of proportionality, any limitation on them may be
made only if they are necessary and genuinely meet objectives of general interest recognised by the Union or the need to
protect the rights and freedoms of others. It will be interesting to observe how the Union will solve the conflicts between peace
and security-fundamental right and economic objectives-fundamental right.

2 Article 11-111 (1)

™ Article 11-111 (2)

™ From the European Convention for the Protection of Human Rights and Fundamental Freedoms and the Social Charters
adopted by the Union and by the Council of Europe.

™ In particular the European Convention for the protection of Human Rights and Fundamental Freedoms.
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considerations of the theory of legislation — or that the drafters of the TCE kept it in order to demonstrate
the importance of the protection of fundamental rights, to establish the basis of the Union’s protection of
fundamental rights and to define the frame of its interpretation.’

b) The Charter contains — sometimes in a fairly wide range — the fundamental rights which determine the
individual’s economic activities and freedom, in other words all economic freedoms are contained which
can be realised to the fullest possible extent in a social market economy. The basis of these fundamental
rights is the right to human dignity which is recognised in Article I-1 in the Charter and shall be respected
and protected.

Economic freedoms are set out in Articles I1-75 — 11-77. The freedom to choose an occupation and the
right to engage in work are defined as civil rights of the Union and they have four elements: the freedom
to seek employment, to engage in work, to exercise the right of settlement and to provide services.”’
Defining the right to provide services as a content element entails on the one hand that the right which
originally was defined as a freedom now has acquired the nature of fundamental right, it entails on the
other hand that this freedom pertains to both dependent (under a labour contract) and non-dependent work
(for example under a business contract). Concerning the latter, it should be noted that it is expressed more
markedly in Article 76 providing for the freedom to conduct a business (enterprise). Article 11-75 also
contains the equality element of the freedom defined, as Section (3) declares that nationals of third
countries who are authorised to work in the territories of the Member States are entitled to working
conditions equivalent to those of citizens of the Union. Article 11-77 provides for the right to property. On
the one hand, this provision refers to a system of (individual) property, on the other hand it may be
inferred that the Charter regards this essential economic right only as a civil right, as it highlights only the
content elements with bearing on civil law,”® though the basic law practices of the Member States take it
in a much broader sense.”” This definition of a narrow sense is substantially widened by the
aforementioned rules pertaining to the interpretation of the constitution. In accordance with other
European constitutions, this Article also provides for the rules pertaining to expropriation. As compared to
other constitutions, it is a merit of the Charter that it ensures constitutional protection to intellectual
property. Though the Charter includes the right of collective bargaining and action in the Title on
solidarity,®® the principle of social market economy concerning the ability and willingness to negotiate is
inherent in it. The content elements of this right set out by the Charter are the right to negotiate collective
agreements at the appropriate levels and to conclude collective agreements. The freedom of concluding
agreements is laid down expressly only here, but obviously it is inherent in the freedoms to choose an
occupation and to conduct a business and also in the right to property with regard to the fact that it is a
requisite for market economy. A further function of the right to action is the collective defence of interests
including strike action in cases of conflicts of interests.

c) The Charter also contains fundamental rights which may be defined as ‘ancillary fundamental rights’.
These include the right to education and to have access to vocational and continuing training pursuant to
Article 11-74 and the prohibition of ‘general’ discrimination and discrimination on the ground of

"® This is why the claim according to which the several sources of law named by the Charter itself contravene the constitutional
normativity is not appropriate. Joerges-Radl: ,,Social Market Economy” as Europe’s Social Model? p 22.

T Article 11-15 (1)-(2)

"8 Everyone has the right to own, use, dispose of and bequeath his or her lawfully acquired possessions.

™ Cf. for instance Decision 64/1993. (XI1. 22.) AB of the Hungarian Constitutional Court, ABH 373. S6lyom: ibid pp 645-646,
Gutmann-Klein-Paraskewopoulos-Winter: ibid p 25, Katz: ibid pp 378 et seq.

% Article 11-88
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nationality within the scope of application of the Constitution. Equality between women and men® which
must be ensured in all areas also belongs to here. The Charter especially highlights employment and work,
thus equality must also prevail in the course of exercising this freedom.

In respect of the equality between women and men, in this provision the Charter marks the area of pay
that is a part entitlement, connecting to economic rights, and having a stress on social fundamental right.
These part entitlements — except the abovementioned ones — are basically included in Title 1V on
solidarity. On the one hand, the right to rest, pursuant to Article 11-91 (2), being guaranteed at
constitutional level of is like that. The content elements of this fundamental right are expressly stated: the
limitation of maximum working hours, daily and weekly rest periods and an annual period of paid leave.

On the other hand, the right of access to free placement services which everyone is entitled to may be
mentioned.® With regard to its function the right of access to free placement services is linked to the
freedom to choose an occupation and the right to engage in work, with regard to its nature it rather defines
a need for service and with regard to its development it may perceived as a third generation fundamental
right of a strong social fundamental right nature.

However, other content elements of economic freedoms can also be found in the Title on solidarity. Such
component is, on the one hand, the workers’ right to information and consultation at the appropriate level
and in good time within the undertaking and the right to protection against unjustified dismissal.®® Fair
and just working conditions defined by Article 11-91 (1) may be perceived as connected content elements.
The right to working conditions which respect the workers’ health, safety and dignity is defined in this
sub-title, which should rather be regarded as a fundamental right connected to life and dignity in this
wording. Further provisions (prohibitions and obligations) of an ancillary nature which limit economic
freedom can also be found in this Title. Such are the prohibition of child labour, the protection of young
people at work® and the protection of family.% In respect of the protection of young people at work, the
focal point rests — like in the case of fair and just working conditions — on the fundamental rights to life
and human dignity. In the case of the provisions under the sub-title Family and professional life, the social
fundamental right nature is preponderant, for instance in the case of paid maternity and parental leave.®®

The right to protection from dismissal for a reason connected with maternity is an exception, as it may
qualify as a part-aspect of the protection against unjustified dismissal. Naming it separately is the
embodiment of the Union’s value judgement concerning the family. Pursuant to the first section of the
article, which relates to this twofold nature of the protection of the family, the family shall enjoy legal,
economic and social protection.

d) The examination of the economic fundamental rights cannot be complete without a brief survey of the
occasionally connected social rights. Practically, only two articles are devoted to ‘real’®’ social rights® in

& Article 11-83

& Article 11-89

& Articles 11-87 and 90

8 Article 11-92

% Article 11-93

8 Article 11-93 (2)

8 putting the term real social rights in inverted commas is justified by the fact that social rights are taken in a narrow and in a
broad sense in the special literature with the second generation of social, economic and cultural rights belonging to the broader
sense. As a counterargument it may be raised that on the one hand they are not second generation rights, on the other hand -

DR.TIMEADRINOCZI -SOME EL EMENTS OF THE ECONOMIC CONSTITUTION OF THE EU: SOCIAL MARKET ECONOMY AND REL EVANT FUNDAMENTAL RIGH'I'S78



FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

the Title on solidarity of the Charter of Fundamental Rights: social security and social assistance is
provided for in Article 11-94 and health care in Article 11-95. The entitlement to social security benefits
and social services® are recognised and respected and the right to social and housing assistance so as to
ensure a decent existence for all those who lack sufficient resources is guaranteed by Article 11-94, in
accordance with the rules laid down by Union law and national laws and practices. Decent existence is to
be interpreted in the frame of combating social exclusion and poverty.*® On the one hand, Article 11-95 of
the Charter on health care defines the fundamental right of access to preventive health care and medical
treatment, to which everyone is entitled under the conditions established by national laws and practices.
On the other hand, it provides for ensuring a high level of human health protection by the Union and the
Member States as that must be guaranteed in the definition and implementation of all Union policies and
activities.

Environmental protection defined as an essential element of social market economy is also provided for
by the Charter as the Union’s compulsory task — integrated into the policy concerning the high level of
environmental protection and the improvement of the quality of the environment and ensured in
accordance with the principle of sustainable development.*

* * *

Assuming the adoption of the economic constitution and of the above described conception of social
market economy and the ratification of the TCE, as a brief summary it can be claimed that the Union’s
economic constitution has an impact on the economic constitutions of the Member States. This impact,
however, is mutual as is justified by the cited economic provisions of the new constitutions. Due to this
interrelationship and to the fact that the economic constitution of the EU cannot be regarded as neutral, the
theory of the neutrality of the economic policy of the constitution cannot be held for long either. If the
Union and its Member States want to stay within the frames of the (TCE and national) constitutions and
intend to act as democratic states, then their task is nothing else but to maintain social market economy —
preferably within the theoretical frames — in other words to make fundamental rights prevail and to utilise
the flexibility of the system in the course of developing economic policy. This must go on until a more
efficient conception is developed — one which offers more appropriate conditions for realising
fundamental rights. The amendment of the wording of the constitutions might follow from this, which
might impose new limits and meaning on the economic constitution.

due to their freedom nature — they cannot be interpreted as social rights. Likewise, neither can cultural rights be included in the
group of social rights.

8 Naturally, the classification applied in the Charter uses a method different from the above, the application of which follows a
certain logic which cannot be objected. On a different analysis of the social provisions of the Charter see Katrougalos: The
»Economic Constitution” of the European Union ... pp 20-24. The author classifies the social rights into three groups: a) the
rights of special groups of the population (11-84, 11-92, 11-85, 11-86, 11-93), b) right to engage in work and related rights (11-75,
11-92, 11-91) and c) right to have access to social services (11-74, 11-94, 11-95, 11-96, 11-94).

8 Article 11-94 (2) Everyone residing and moving legally within the European Union is entitled to social security benefits and
social advantages in accordance with Union law and national laws and practices.

% Article 11-94 (3)

% Article 11-97.
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HUMAN RIGHTS AND TAXATION IN EUROPE: WHAT IS NEW?

by
ANDREI AFANASSIEV

Despite the fact that general questions of Human rights are widely discussed not only in special
literature, but on almost all levels of the society, the interference of Human rights and taxation is
discussed far less. Amount of specific publications devoted to this topic is relatively small. More than
three years passed since in August 2000 was published Philip Baker's article "Taxation and the European
Convention on Human Rights™ (Baker, 2000) [1] which is, in my opinion, is the leading work in Europe in
this particular field of study. The article suggests a very effective method for finding an answer to the
question: how wide and general provisions of the "Convention for the protection of Human Rights and
Fundamental Freedoms™ signed in Rome on 4th of November, 1950 (ETS No. 5) (with following
amendments)* should be applied in actual cases, sometimes very tangled and complicated.

Nevertheless, three years is a relatively long time when tax law is concerned. The weight and importance
of some principles and norms of the Convention were reconsidered. The main purpose of this article is to
describe changes in the generally recognized in the Western European approach to the different questions
of Human rights in the area of taxation. This article concentrates on the analysis of relatively recent cases.
Each of the chapters first briefly describes situation before the year 2000, as found by Philip Baker article,
and then describes recent developments.

1. General overview.

The Convention determined the list of civil and political rights and freedoms. The Contracting States took
onto themselves the responsibility to maintain these rights and freedoms and set up legal mechanisms for
the enforcement of these obligations. The first mechanism is the European Commission of Human Rights
(ECNHR),(1954); than the European Court of Human Rights (ECTHR),(1959)> and, finally, the
Committee of Ministers of the Council of Europe composed of the Ministers of Foreign Affairs of the
Contracting States or their representatives were established.

Since 1950 twelve additional Protocols have been adopted. Protocols Nos. 1, 4, 6, 7 and 12 have imposed
additional rights and liberties guaranteed by the Convention. Protocol No. 11, which came into force on 1
November 1998, implemented the "...replacing the existing European Commission and Court of Human
Rights with a new permanent Court”. For a transitional period the Commission has been continuing
resolving cases it had previously declared admissible. Other protocols contain procedural provisions.

There are some other additional documents containing Human Rights provisions and related issues in
general and dealing with taxation in particular. | tend to consider the EC treaty as the second important
document after the Convention. This long and detailed documents contains plenty of rules, some of which
set up Human rights already mentioned in the Convention, but broader and more precisely (for example,
Article 12 concerning non-discrimination) (Helminen, 2002)[2]. Some important rules concerning Human
Rights and taxation can be found in the Double tax treaties. These treaties also may be useful because they

*Doctoral student, Department of Financial Law, University of Helsinki, Finland.
! Hereinafter - the Convention
2 Hereinafter these organs together are named "Court Organs"
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clarify sometimes unclear and controversial articles of the Convention.[2;4] Let us take a closer look onto
particular articles of the Convention.

2. Article 1 of Protocol 1. "Protection of Property"

This is a very important article for the taxation matters and, furthermore, it is the only article of the
convention, that expressly deals with taxation®. Court practice concerning this article had no serious
changes or variations during the last three years. Thus, this chapter mainly evaluates results of Philip
Baker's research.

Article 1 of Protocol 1 provides:

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law
and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws
as it deems necessary to control the use of property in accordance with the general interest or to secure the
payment of taxes or other contributions or penalties."

The second paragraph explicitly sets up a taxation as an exemption to a right for protection of property.
And more, according to the ECTHR practice, the State can enjoy the "...wide margin of appreciation...” in
the questions tax legislation. This principle of "wide margin" has been expressed by ECTHR in the
decision on the case No. 15375/89 " Gasus Dosier and Fordertechnik GmbH vs. The Netherlands: "...case
concerns the right of States to enact such laws as they deem necessary for the purpose of securing the
payment of taxes...In passing that laws the legislature must be allowed a wide margin of appreciation...”.

As we can see, the main idea of this article is the protection of property. However, we also can see that
this article justifies the "general interest” as a concept more important, than property. In other words, the
literal meaning of the text is, that this article protects the "general interest” more, than property. It might
be said, that the Convention simply can not defend the individual's property from State's "general interest"
in the very same property. Actual meaning of this norm, expressed by ECTHR in the same decision on the
case No 15375/89 "Fordertechnik GmbH v. the Netherlands”, sets certain limitations on the "wide
margin”. " ...the second paragraph of article 1 of protocol No. 1 must be construed in the light of the
principle laid down in the Article's first sentence. Consequently, an interference must achieve a "fair
balance" between the demands of the general interest of the community and the requirements of the
protection of individual's fundamental rights. The concern to achieve this balance is reflected in the
structure of Article 1 as a whole, including the second paragraph: there must therefore be a reasonable
relationship of proportionality between the means employed and the aims pursued..."”

Thus, we can recognize the limitations on the "wide margin™ set by the Convention:
- provisions of taxation legislation should be reasonable and proportionate;
- taxation should be done for the purpose of the general (public) interest.

It necessary to give a couple more detailed explanations to one of the limitations. Considering the term
"law", we should ask ourselves whether the term "law" implies only "statutes” or it also includes the
1.sub-legislative acts and 2.case law?

® Baker, 2000, p.301
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The answer to the first question is not clear yet. It was discussed in the decision in the case No. 25449/95
"Spacek sro vs. Czech Rebublic". The applicant claimed the lack of accessibility and foreseeability of the
one of book-keeping regulations, that was published only in specialized journal, but not in the Official
Gazette. ECTHR held that there has been no violation of Article 1 of Protocol 1. There is no clear
statement about legal force of sub-legislative acts, and the ground of this decision are complex legal
conclusions, as following:

“b9...1t considers therefore that, even assuming that the Rules and Regulations published in the Financial
Bulletin did not constitute legislative or regulatory instruments binding on citizens and legal entities in
general, within the meaning of the national law then in force, Spacek SW had accepted the Financial
Bulletin as an official public source of binding regulations, and had followed it for the purposes of
keeping its accounts “in compliance with accounting principles”, pursuant to section 25 of the Private
Business Activities Act."” and: "...In addition, taking into consideration that the applicant company as a
legal entity, contrary to an individual taxpayer, could and should have consulted the competent specialists,
the publication of the Regulations in the Financial Bulletin was sufficient.”

Thus, we can only imagine, what kind of decision might be achieved if the applicant would have been a
natural person or if the case had been involving criminal charges and, consequently, possible violation of
Article 7 of the Convention.

Regarding the applicability of case law, the answer is clear: yes. In the same case "Spacek sro vs. Czech
Republic" the ECTHR stated: "...the Court considers that when speaking of "law", Article 1 of Protocol
No. 1 alludes to the same concept to be found elsewhere in the Convention, a concept which comprises
statutory law as well as the case law. It implies qualitative requirements, notably those of accessibility and
foreseeability."

This general principle of "wide margin” and also its general limitations lead to some specific consequent
issues, that were considered as a breach of Article 1 of Protocol 1.

One of the most important questions is: does the "wide margin™ include rules providing the enforcement
of taxation? The general answer is "yes". ECTHR refused the number of claims concerning possible
breach of Article 1 of Protocol 1 by measures of the enforcement of taxation.* There are only few cases
where enforcement measures were considered as disproportional.’

The second important question is the question about retroactive validity and invalidity of tax legislation.
The ECTHR encompasses only few cases rising the question: Is the retroactive force of tax legislation is
the breach of Article 1 of Protocol 1? The answer is: "no". In all of these cases retroactive validity was
considered as compatible with the Convention under conditions of proportionality and legality. Thus we
may assume that the lack of foreseeability of tax legislation as such is not considered by ECTHR as a
breach of the Convention.’ Nevertheless, sometimes the lack of foreseeability of tax legislation may
stipulate criminal charges and create a danger of breach of article 7 of the Convention in connection with
retroactive validity of law, imposing criminal responsibility for tax offences. One recent and very
interesting case will be discussed later, during the examination of Article 7.

* Baker, 2000, pp.305-306
® For example: Lemonie vs. France, application No. 25242/95; Hentrich vs. France, application No. 13616/88.
¢ Baker, 2000, pp.304-305
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ECTHR holds on similar position on the question about retrospective invalidity of tax legislation
provisions that considered as unconstitutional. Thus, invalidity should be only prospective.’

Analyzing the real situation from the point of view of Article 1 of Protocol 1, it is necessary to remember,
that "wide margin of appreciation” may be limited not only by the Convention and decisions of the
Courts, but also by the Contracting states themselves by submitting multilateral (EC Treaty) and bilateral
(for example, Double Tax) treaties.

Resuming the ECTHR decisions described in this chapter we may conclude:

1. According to the paragraph 2 of Article 1 of Protocol 1, States possess very broad rights in the area
of setting rules of taxation.

2. Nevertheless, these rights are limited by some general principles, mentioned in the Convention by
implicit way.

3. Several controversial issues arise because of the general character and uncertainty of Convention's
provisions. These issues were encompassed by ECTHR's decisions. Most known of these issues are:

- there is no norm in the Convention that forbids retroactive validity of tax legislation;

- the case law also must be recognized as a source of tax law;

- measures for enforcement of taxation are under defense of the paragraph 2 of Article 1 of Protocol 1.

3. Article 6: Right to fair trial

Court practice related to this article had no serious changes during last three years, but some very serious
questions were risen regarding the application of this article. These issues may seriously affect future
decisions. Let us examine it in detail.

Article 6 of the Convention provides:

"Article 6° - Right to a fair trial

1 In the determination of his civil rights and obligations or of any criminal charge against him, everyone
is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law. Judgment shall be pronounced publicly but the press and public may be excluded from
all or part of the trial in the interests of morals, public order or national security in a democratic society,
where the interests of juveniles or the protection of the private life of the parties so require, or to the extent
strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the
interests of justice.

2  Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to
law.

3 Everyone charged with a criminal offence has the following minimum rights:

a to be informed promptly, in a language which he understands and in detail, of the nature and cause of
the accusation against him;

b to have adequate time and facilities for the preparation of his defence;

c to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require;

d to examine or have examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;

e to have the free assistance of an interpreter if he cannot understand or speak the language used in court.”

" Baker, 2000, p.305
8 Heading added according to the provisions of Protocol No. 11 (ETS No. 155).
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As we can see from the first part of the Article 6, the "Right to fair trial™ covers two types of disputes
concerning:

- determination of civil rights and obligations

- criminal charge.

Can the tax proceedings be considered as "determination of civil rights and obligations"? The general
answer of ECTHR is clearly "no"; but the reasons for this approach are unclear at least in two dimensions.
The first of these two dimensions has to do with the interpretation of terms "civil law" and "civil rights
and obligations”. The first case, where the position of ECNHR was set by very clear manner, was the case
of "X vs. Belgium"®, application No. 2145/64. ECBHR stated: "That the rights and obligations on which
the local tax tribunal had to rule arose, however, out of one of the areas of public law, tax law, and not
from civil law;...". This position was repeated many times, but during almost 30 thereafter there have not
been more detailed or clarified explanations from ECNHR and ECTHR, why “civil rights and
obligations" should be considered only as a close interpretation of "rights and obligations, generated from
the area of civil law".

This critical approach was discussed in the important recent case “Ferrazzini v. Italy™'® The major
importance of this case is that ECTHR made an attempt to reconsider its own "well-established" case law
concerning the general inapplicability of Article 6 to the general tax proceedings. In their dissenting
opinion judges P. Lorenzen, C.L. Rozakis, G. Bonello, V. STRAZNICKA, C. BIRSAN, M. FISCHBACH stated:
"...The Convention does not contain any definition of what is meant by “civil rights and obligations”.
Even if the Convention institutions have ruled on this issue several times over the years and more than
once revised earlier case-law, such a definition is not to be found in the case-law. The Convention
institutions have ruled on the applicability of Article 6 in that respect on a case-by-case basis, although
some important general elements have been identified.

3. In order to understand the present case-law and the possible need to revise it, it is in my opinion
essential to recall the historical background for introducing the concept “civil” into Article 6 8 1 — a
concept which is not found in the English text of the corresponding Article 14 of The International
Covenant on Civil and Political Rights. Article 8 of the American Convention on Human Rights, on the
contrary, expressly covers tax disputes (“rights and obligations of a civil, labour, fiscal or any other
nature”).

The travaux préparatoires relating to Article 6 of the Convention — closely linked to those of Article 14 of
the Covenant — demonstrate in my opinion the following: (1) it was the intention of the drafters to exclude
disputes between individuals and governments on a more general basis mainly owing to difficulties at that
time in making a precise division of powers between, on the one hand, administrative bodies exercising
discretionary powers and, on the other hand, judicial bodies; (2) no specific reference was made to
taxation matters, which are normally not based on a discretion but on the application of more or less
precise legal rules; (3) the exclusion of the applicability of Article 6 should be followed by a more
detailed study of the problems relating to “the exercise of justice in the relations between individuals and
governments”; accordingly, (4) it seems not to have been the intention of the drafters that disputes in the
field of administration should be excluded forever from the scope of applicability of Article 6, 81"

° Baker, 2000, p.307
19 App. No. 44759/98.
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There has not been any case, where an applicant has tried to ask the court to apply Article 6 to ordinary
tax proceedings basing his position on the Convention's travaux préparatoires.

Also one may look at the position of ECNHR and ECTHR from the point of view of the Heading of the
Article 6 : "The right to fair trial™'*. Thus, if we do not recognize applicability of this article to ordinary
tax proceedings, we do not recognize tax proceedings as a trial at all; and, accordingly, we leave a
taxpayer in his dispute with tax authorities mainly without protection of the Convention . As was
mentioned before, the main reason why ECNHR and ECTHR decided to leave the ordinary tax
proceedings without protection of Article 6, was the opinion, that these proceedings are generated from
the "...areas of public law...". Thus, this approach rises the danger to leave without protection of the
Convention a lot of other potential disputes between citizens and state, for example, questions concerning
compulsory military service for young men.

In the same Ferrazzini case another judge did not agree with general principle of inapplicability of Article
6 , but on the different ground. In his concurring opinion Judge G. Ress stated:

“l consider that the aspect of immediate enforcement, which presents similarities with the effect of
penalties and can be even more severe from an economic point of view, should not be excluded a priori
from the scope of application of Article 6. Even if tax matters, at least generally speaking, still form part
of the hard core of public-authority prerogatives, there is an aspect in which the State transgresses those
prerogatives and enters a sphere in which the individual should, in a democratic society, be able to
challenge such a duty on the taxpayer by arguing that there has been an abuse of rights in immediate
enforcement proceedings.” Thus, in Ferrazzini case six of seventeen judges refused to maintain the
"inapplicability” principle.

The second of two dimensions is the interpretation of the term "tax". Let us have a closer look at the case
No. 19005/91 "Schouten and Meldrum v. The Netherlands”. Deciding this case ECTHR determined that
the dispute, involving dispute concerning not taxes, but social security contributions, should be considered
as "determination of civil rights and obligations"*2. This decision was made despite similar legal and
economic nature of taxes and social security contributions™. In following similar cases ECTHR has
continued to maintain such practice.*

May tax proceedings be considered as "criminal charge"? The general answer of ECTHR s clear: yes, if
the case satisfies to three so called "Engel criteria” (Formulated in the decision of the case "Engel vs. The
Netherlands")™. The criteria are:

- classification of the proceedings in domestic law

- the nature of the offence

- the severity of the penalty which may be imposed.*®

! Heading added according to the provisions of Protocol No. 11 (ETS No. 155).

12 Baker, 2000, p. 308

31t would be very interesting to see possible future decision of ECTHR, where the respondent might be the country, where
the social security contributions just named "social security tax", and the nature of this tax is the same as "social security
contributions”. How will ECTHR deal with this definitional snare?

14 see for example Salomonsson v. Sweden (Application no. 38978/97), Lundevall v. Sweden (Application no. 38629/97) and
others.

15 Baker, 2000, p. 310

6 ECTHR stated this matter in the case "Vastberga taxi actiebolag and Vulic v. Sweden"(app. No. 36985/97) by this way: "
The Court reiterates that the concept of “criminal charge” within the meaning of Article 6 is an autonomous one. In
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For our purposes the most interesting criterion is the last one. First of all, if possible punishment involves
imprisonment, it is clear that the dispute involves a criminal charge. Concerning cases where only a fine is
imposed as a possible penalty, ECTHR has established a practice that a penalty of 25% of disputed sum or
more should be considered as involving a criminal charge’.

Thus, we can conclude from one of the most controversial issues that ECTHR and ECNHR recognize
inapplicability of Article 6 of the Convention to tax proceedings as a general principle, but the practice set
up plenty of exceptions from that general principle. In other words, a significant part of tax disputes is in
fact under protection of Article 6 and additional guarantees according to the parts 2 and 3 of Article 6
have to be applied. Inside the text of this article we may find special guarantees. Let us take a closer look
on these guarantees in the same order as they are mentioned in the text.

The first is the right for the determination of the result of the proceedings "within the reasonable time".
There are no fixed rules of determination what is the reasonable/unreasonable time. The ECTHR ¢'
decisions are made on case-by-case basis according to the complexity of the case and the behavior of the
disputing sides. The general position is that the length of the proceedings longer than five years needs
special circumstances to be justified®® .

It is interesting to point out, that the "length of the proceedings"” usually does not examined by ECTHR
from the point of view of "intensity" of these proceedings, i.e. how "deeply" person is suffered during this
time. Only extremely brief statements may be found sometimes in the final parts of judgments dealing
with Non-pecuniary damage.

Answering to the additional question: "In which moment in time we can recognize the start of
proceedings?", ECTHR pointed that that the start of the proceedings takes place when the citizen is
"substantially affected” by the proceedings. In other words, when citizen is officially charged or has been
questioned by authorized body under the circumstances that future charge is foreseeable.™

In the case Eckle v. Germany?®® ECTHR stated:

73. In criminal matters, the "reasonable time" referred to in Article 6 par. 1 (art. 6-1) begins to run as soon
as a person is "charged"; this may occur on a date prior to the case coming before the trial court , such as
the date of arrest, the date when the person concerned was officially notified that he would be prosecuted
or the date when preliminary investigations were opened . "Charge", for the purposes of Article 6 par. 1
(art. 6-1), may be defined as "the official notification given to an individual by the competent authority of
an allegation that he has committed a criminal offence”, a definition that also corresponds to the test
whether "the situation of the [suspect] has been substantially affected”

This approach rises at least two significant questions. The first is: As we can see, the person can not be
recognized in the eyes of Court as "substantially affected” before the moment when such a person clearly
sees the possibility of the charge against him. And what about the case when a person is subject to secret
investigation procedures, for example, the overhearing of telephone calls, examination of correspondence,

determining whether an offence qualifies as “criminal”, three criteria are to be applied: the legal classification of the offence in
domestic law, the nature of the offence and the nature and degree of severity of the possible penalty"

7 Baker, 2000, pp. 310-311

'8 Baker, 2000, pp. 312-313

19 Baker, 2000, pp. 312-313

20 Application No. 8130/78
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etc. before the actual notification from the authorities about possible charge? One might say that "if a
person does not know about these procedures, she/he cannot feel himself/herself suffered”. However, the
situation is possible when the person feels himself/herself suffered, but cannot recognize the source of this
suffering because of the secret character of operations. The second question is: What about the case, when
authorities start investigation in fact but do not fix the start of this investigation officially? An individual
can not simply ignore some kinds of unofficial invitations to tax officials, when officers inform him about
possible charges without any official notification, and still enjoy his rights. Anyway, | hope that the
answers on these questions will be delivered in future.

The second right is the right to a court. It means that nobody should be denied the right to a court because
of non-fulfilling some special preconditions. Concerning tax disputes it can be, for example, the
obligation to pay taxes before appeal®’. The right was formulated by ECTHR in the relatively recent case
"Vasberga taxi aktivebolag and Vulic vs. Sweden"?# this way:

"92. The Court reiterates that Article 6 § 1 of the Convention embodies the “right to a court” — of which
the right of access is one aspect — as a constituent element of the right to a fair trial. This right is not
absolute, but may be subject to limitations permitted by implication. However, these limitations must not
restrict or reduce a person's access in such a way or to such an extent that the very essence of the right is
impaired. Furthermore, they will not be compatible with Article 6 8 1 if they do not pursue a legitimate
aim or if there is not a reasonable relationship of proportionality between the means employed and the aim
sought to be achieved [refernces omitted]."

The third is the right to independent and impartial tribunal. The possible violation of this right was
disputed only in small number of cases, and in all of these cases the Court could not find the breach.
Considering these examples we may see that the independence of a tribunal was derived primarily from
the analysis of formal characteristics of the tribunal such as the competence of this tribunal (e.g. does is
POSSess nZ%cessary power to resolve the factual and judicial issues) without examining other relevant
problems<”.

The fourth is the right to public hearing. This is relatively rarely raising issue. It was discussed by ECTHR
in two very similar cases, "SALOMONSSON v. SWEDEN, (App. no. 38978/97)" and "LUNDEVALL
v. SWEDEN, (Application no. 38629/97)". These cases concerned with not taxes themselves but Social
Security benefits. In both of these the lack of oral hearings cases was discovered during Swedish
Administrative Courts' proceedings. There was no Court practice concerning this issue established before
2002.

The fifth is the guaranty set up by paragraphs No. 3a and 3d concerning the right to use the language that
an individual speaks and understands. These guarantees were discussed in the case "Cuscani v. United
Kingdom". #* The defendant was an immigrant of Italian origin and had a poor English command. But the
Court decided, that the defendant is able to understand English good enough for participating in trial.
Defendant was convicted and filed a claim to ECTHR. ECTHR held that it was a breach of Article 6 of
the Convention. Decision on this case was delivered after Mr. Baker's publication.

2! Baker, 2000, p. 312

22 Application No. 36985/97

2% Baker, 2000, p. 313

2+ Application (3asBka Ne 32771/96).
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The sixth is the right to legal aid. This right is mentioned explicitly in the text of Article 6 and widely
recognized®. There might be one more recent case where the question about lack of legal aid could be
examined (among other legal issues)®®, but the applicants lost their interest in the case, and according to
the article 37, § 1 of the Convention ECTHR decided that the case should be struck out of the list.

The article 6 of the Convention determines some other rights, which are not mentioned in the text of the
article explicitly, but are recognized as important principles being under coverage of "The right to fair
trial™.

Probably the one of the most interesting and the most controversial is the right to silence. It means the
right not to incriminate oneself. This right is not explicitly mentioned in the text of article 6 of the
Convention, but recognized as a general principle, being an important part of fair trial.”’ The problem
concerning the right to silence is very important for tax disputes because tax authorities depend
significantly on the information provided by taxpayer himself. It is obvious that if taxpayers decide to
exercise their right to silence and refuse to submit their tax reports on the ground, that submitting these
reports may guide criminal charge, this act will paralyze the whole tax system. Thus, the Courts should
limit this right, based on arguments of principle, by recognition of the corresponding right of tax
authorities, based on the arguments of policy. The Courts decided to use the same approach as was used in
the question of applicability of the whole Article 6 to tax proceedings. The Courts' position is: taxpayers
may use their right to silence only within the tax procedures involving the criminal charges. The moment
of starting these proceedings should be determined in the same way as in the question of length of the
proceedings - when the person is "substantially affected”. The leading case in this particular issue is,
probably, Funke v. France® . In this case Customs officers obliged applicant to deliver the statements of
his bank accounts in other countries. ECTHR considered this obligation as a breach of Article 6. This
position was upheld in relatively recent case J.B. v. Switzerland®, as described in Baker.*

The next interesting question is the question of heritability and non-heritability of the tax fines. The
position of the Court organs is clear: in cases when tax fines may be considered as criminal charges
(according to the principles mentioned earlier concerning applicability of article 6), the principle of
personal character of criminal responsibility should be applied. Thus, these tax fines are not heritable®.

4. Article 14: Prohibition of discrimination.

Article 14 provides:

""Article 14 — Prohibition of discrimination

"The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion,
national or social origin, association with a national minority, property, birth or other status."

First of all, it is necessary to say that the Courts tend to interpret this article as "non-free-standing™ rule.
According to the same principle of closed interpretation of the text of the Convention, as in the questions
of applicability of Article 6, the Courts consider this article as prohibiting discrimination in enjoyment of

% Baker, 2000, p. 315

% Case CASE OF M.C. AND OTHERS v. THE UNITED KINGDOM (Applications nos. 25283/94, 25690/94, 26701/95,
27771/95 and 28457/95)

27 Baker, 2000, pp. 314-315

28 Application No. 10828/84

2 Application no. 31827/96

% Baker, 2000, pp. 314-315

%! Baker, 2000, pp. 312-313
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rights and freedoms, only mentioned in this convention, but not elsewhere. From this point of view, a lot
of cases of discrimination in taxation matters are considered as fair because of principle of "wide margin
of appreciation™ mentioned earlier in connection with Article 1 of Protocol 1. In majority of cases where
applicants were successful relates to different taxation of men and women in similar circumstances and
the most of cases deal with obviously unreasonable and unjust discrimination, except one particularly
interesting®. According to the law of Land Baden-Wurtenberg (Germany), the young men (males only)
had been obliged to pay special duty instead of service in local fire brigade (similar to military service).

The ECNHR and the ECTHR considered that this practice as unjustified discrimination, because
nowadays there is no practical possibility to serve in the fire brigade and, accordingly, such duty is just a
tax imposed only on males. (Baker, p.318).

One interesting issue concerns the discrimination on the ground of residence. The general principle can be
found in special literature, that non-residents are usually not in fact in the same position as residents™®.
This principle is well-known but, nevertheless, it is very hard to find explanations why this principle still
exists. In most of cases disputes usually arise from different domestic rules, imposing some tax
exemptions for residents and denying ones to non-residents. This idea might be recognized as an
important course of surviving for small separated countries during the last centuries, but now, in XXI
century when goods and persons may travel from one side of Europe to other side within few hours and
after a decades of building united Europe, | believe this "principle” needs serious examination, first of all
from the point of view of European Treaty.

There was only one case* where ECTHR discussed this practice. The applicant, resident of Finland but
working in Sweden could not "contract out” of Sweden church tax while residents of Sweden in the
similar circumstances could. ECTHR easily recognized such practice as a violation of Article 14.%

5. Article 7 and prohibition of criminal law retroactive force.

Article 7 provides:

“Article 7°® — No punishment without law

1 No one shall be held guilty of any criminal offence on account of any act or omission which did not
constitute a criminal offence under national or international law at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was
committed.

2  This article shall not prejudice the trial and punishment of any person for any act or omission which, at
the time when it was committed, was criminal according to the general principles of law recognized by
civilized nations.”

¥ Schmidt v. Germany, app. No. 13580/88

* For example, (Baker, page 319): "...Non-residents would not normally be in an objectively comparable position to residents"
and also (Ben J.M. Terra, Peter J. Wattel, European tax law, 2nd edition, 1997) page 29 "... there is a fundamental difference in
tax treatment of residents and non-residents. This is explicitly allowed by the OECD model Income and Capital Tax Treaty.
That Model, which is widely used by the EC Member States, although containing a clause prohibiting tax discrimination based
on nationality of the taxpayer or of its shareholders (Art. 24), clearly does not regard residents and non-residents as in the same
position for tax purposes..."

* Darby v. Sweeden, App. No. 11581/85

% Baler, 2000, p. 319

% Heading added according to the provisions of Protocol No. 11 (ETS No. 155).
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Philip Baker paid minor attention to this article. Analyzing case of L-GR v. Sweden®’ he concluded that
necessary elements of the offence may be described in the existing case law (not in the statute) and it is in
conformity with the Convention.

The text of part 1 of the article 6 contains some uncertainties, one of which (what is "law" under this
article?) was discussed in the chapter concerning Article 1 of Protocol 1.

Another important uncertainty arise potential questions: "What is the moment of tax offence?”, "Can the
retroactive validity of the criminal law concerning tax offence be justified?" and others similar issues
about legal validity of law during the time and its possible interference with this Article. The answers on
these questions are not obvious. Of course all civilized lawyers recognize very important principle which
strictly forbids retroactive validity of criminal law. Nevertheless, the criminal responsibility for tax
offences very often is a result of breach of those rules, that come not from the text of Criminal Code (or
another analogous document) but from other supplemental documents - for example, different book-
keeping regulations, accounting standards and so on. As we remember from the discussion above on
Article 1 of Protocol 1, the Courts tend to consider retroactive validity of tax legislation itself compatible
with the provisions of the Convention.® What will happen, if the criminal responsibility is a result of
breaching some rule containing in the sub-legislative act with a retroactive force? There are no cases Yet,
where such circumstances were dealt with.

Concerning the question about determining the precise moment of tax offence and possible "ongoing"
character of tax offences, we should take a closer look on the very recent (decision delivered 21.04.2003)
and interesting case "Veeber v. Estonia (No. 2)" *°. During relatively long period of time (about two years,
1993-1995) the applicants have made some fictitious documents concerning calculating of taxes.
Domestic prosecutors considered them as "...having intentionally, continuously and on a large scale
concealed objects of taxation and submitted distorted data on the companies’ expenditures.” During this
time period Estionia's legislation concerning criminal responsibility was changed dramatically. In the
beginning of the period one important necessary condition for criminal responsibility has existed: the tax
offence may guide to the criminal responsibility only if charged person was previously Administratively
punished for (other) tax offence. In January 1995 this condition was dismissed. Domestic courts held that
the applicant have done "continuous™ ongoing crime and convicted him according to the 1995 Law.
ECTHR stated: "...The question to be determined is whether the extension of the law to acts committed
prior to that date infringed the guarantee set forth in Article 7 of the Convention.

32. In this connection the Court recalls that it is not its task to rule on the applicant’s criminal
responsibility, that being primarily a matter for the assessment of the domestic courts, but to consider,
from the standpoint of Article 7 § 1 of the Convention, whether the applicant’s acts, at the time when they
were committed, constituted offences defined with sufficient accessibility and foreseeability by the
national law (references omitted) .... 37. In these circumstances the Court finds that the domestic courts
applied retrospectively the 1995 law to behaviour which previously did not constitute a criminal offence.
38. It follows there has been a violation of Article 7 § 1 of the Convention."

3 Application No. 27032/95, case decided by the ECNHR.

% See, for example, ABCD v. United Kingdom ( app. No. 8531/79, resolved by Commission), Building Societies v. United
Kingdom (app. Nos. 21319/93, 21449/93, 21675/93, resolved by Court), Voggenberger Transport GMBH v. Austria (app. No.
21294/93, Commission), Nap holdings UK Ltd v. United Kingdom (app. No. 27721/95, Commission), mentioned by Baker. In
all of these cases was not found violation of Article 1/1 by retrospective validity of tax legislation. Nevertheless, we should
remember, that they are relatively earlier cases.

% Application no. 31827/96
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Thus, we can draw a conclusion that ECTHR considers repeating tax offences as separate acts*’, not as
ongoing crime and retroactive validity of law, imposing criminal responsibility for tax offences is
incompatible with Article 7.

6. Additional articles

Some articles of the Convention produced relatively small amount of cases. There were only few cases,
where applicants challenged tax issues based on this articles and succeeded.

Article 4 provides as follows:

"'Article 4' — Prohibition of slavery and forced labour

2 No one shall be required to perform forced or compulsory labour.
3 For the purpose of this article the term “forced or compulsory labour” shall not include:

d any work or service which forms part of normal civic obligations."*

Only two cases were raised under this article®. In these cases applicants claimed that necessity to
calculate and withhold tax without any compensation is the forced labor, as it recognized by Article 4.
Both of these cases were resolved by the Commission, and in both of cases applications were rejected on
the ground of paragraph 3b. The Commission considered this work as the "part of civic
obligations".(Baker, 2000, p. 323)

There are some questions still exist after examining the decisions of the Court organs on these cases. Why
were not carefully examined the quantitative characteristics of this work? It is obvious, that necessity to
calculate and withhold tax certainly implies the necessity for the obliged person to spent his/her/its money
for this work, which is absolutely useless for the person. Sometimes the amount of work may be
enormous, and that may guide interference with this article and the Article 1 of Protocol 1. The most
possible answer is that these decisions were guided by the arguments of practice rather that the
arguments of principle.

We may also find some minor controversies inside the provisions of the Article 4. Part 3b may easily
undermine the whole article, because there is no formal limitations for "normal civic obligations” and the
imagination of the officials may invent some very unpleasant forms of forced labor.

Probably, the text of the article 4 should be clarified and extended.

Article 5 of the Convention "Right to Liberty and Security" contains detailed conditions under which the
detention of a person might be recognized as lawful. This article has been examined in small number of
cases involving criminal investigations concerning tax evasion.

Article 8 provides as follows:

""Article 8 — Right to respect for private and family life.

%0 See more about definition of "Continuing offence in Ecer and Zeyrek v. Turkey, nos. 29295/95 and 29363/95, § 33, ECHR
2001-11.

*! The quotation is the part of the Article, that may be important for discussing issues.

*2 For example, "Four companies v. Austria, app. No. 7427/76 and Borghini v. Italy, app. No. 21568/93.
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1 Everyone has the right to respect for his private and family life, his home and his correspondence.

2  There shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others."

The composition of this article is similar to article 1 of Protocol 1: The Right is declared in the first part of
the article and possible limitations of this right mentioned in the second part. Analyzing Courts' practice
we can see the Court Organs' approach, similar to the approach of the Article 1 of Protocol 1: States'
organs may interfere the right, mainly during investigation and information-seeking activities of special
bodies, but these interferences need adequate judicial safeguards. The most important of the cases raised
under this article is the case "Funke, Miaihe and Cremeux v. France" (apps. No. 10828/84; 12661/87 and
11471/85). All of these applications have dealt with the search of premises of applicants by the officers of
French Custom and seizure of documents. The Court found the Violation of Article 8 because of the lack
of judicial safeguards preventing abuse of the rights to search and seizure by State Bodies.(Baker,2000, p.
319)

Article 9 provides as follows:

"Article 9 — Freedom of thought, conscience and religion

1 Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to
change his religion or belief and freedom, either alone or in community with others and in public or private,
to manifest his religion or belief, in worship, teaching, practice and observance.

2  Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed
by law and are necessary in a democratic society in the interests of public safety, for the protection of public
order, health or morals, or for the protection of the rights and freedoms of others."

On the first thought, there is no link between this freedom and the taxation at all. The Court organs have
the same opinion: there have not been successful for applicants cases defended under this article. The
main idea of Courts' organs can be expressed as "The freedom of religion does not mean the freedom from
taxation". (Baker, 2000, p. 321). In the decision on the case of "Sivananda de Yoga Vedanta" v. France
(App. No. 30260/96) the ECNHR told: "...Commission cannot read in Article 9... a right under which all
of the activities of an association having a religious or cultural character would be totally exempt from tax
..""and "...no way implies that churches or their members should be granted a different status from that of
other taxpayers."

We should also pay some attention to the Article 4 of the Protocol 7 (Article 4/7):

"Article 4 — Right not to be tried or punished twice

1 No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the
same State for an offence for which he has already been finally acquitted or convicted in accordance with
the law and penal procedure of that State."*

Recently ECTHR considered few cases concerning this article, but not involving taxation matters. In these
cases** applicants were punished first by Administrative fine and then by fines under the Criminal code

*® The quotation is the part 1 of the Article, that may be important for discussing issues.
“ CASE OF FRANZ FISCHER v. AUSTRIA, (Application no. 37950/97), CASE OF FRANZ FISCHER v. AUSTRIA,
(Application no. 37950/97), CASE OF W.F. v. AUSTRIA, (Application no. 38275/97)
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for negligent driving guided to the road accidents. ECTHR found violations of the Article 4/7 in of all of
these cases and stated:

" . The Court observes that the wording of Article 4 of Protocol No. 7 does not refer to “the same
offence” but rather to trial and punishment “again” for an offence for which the applicant has already been
finally acquitted or convicted. Thus, while it is true that the mere fact that a single act constitutes more
than one offence is not contrary to this Article, the Court must not limit itself to finding that an applicant
was, on the basis of one act, tried or punished for nominally different offences. The Court, like the
Austrian Constitutional Court, notes that there are cases where one act, at first sight, appears to constitute
more than one offence, whereas a closer examination shows that only one offence should be prosecuted
because it encompasses all the wrongs contained in the others (see paragraph 14 above). An obvious
example would be an act which constitutes two offences, one of which contains precisely the same
elements as the other plus an additional one. There may be other cases where the offences only slightly
overlap. Thus, where different offences based on one act are prosecuted consecutively, one after the final
decision of the other, the Court has to examine whether or not such offences have the same essential
elements.”

These decisions may have considerable impact on not uncommon in Europe practices, when person is first
punished for tax offences in accordance with Administrative legislation and then, second time, under
Criminal law provisions.

7. Conclusion.

The European Convention on Human Rights is one of the most important achievements of European
society. Having general character as almost every important legal document, it lives only in its real
implementations. The Court organs take onto themselves a very hard task to introduce the provisions of
the Convention into our real life. Dealing with this great task, they have resolved plenty of serious legal
problems.

Nevertheless, some of legal problems still need to be resolved. The most important and interesting
problems related to specific the Convention Provisions have been discussed below. However, a couple of
problems of general character is difficult to associate with some specified Articles of the Convention.

First, few words need to be said on the conception of "General interest”, that is widely used in the text of
the Convention as well as in the Court Organ's decisions. This "General interest" conception usually used
by States for justifying theirs negative impact or impairment of individuals' rights. Inside plenty of Court
organs' decisions important presumption can be found: the general (public) interest is expressed by the
State (only) through its legislating and regulating activity and there is unnecessary to examine, does in
fact such state's activity constitute real "General interest”. Usually the main disputing point is merely
forms and quantitative characteristics of this negative impact.

This presumption has not been challenged yet by applicants. There are relatively small amount of cases,
where the Courts have determined themselves whether the State's activity is done in accordance with the
“General interest”. For example, in the case of "S. A. Dangeville v. France" applicant's company

* Application no. 36677/97
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challenged the practice, that French internal law was applied for the calculating of VAT instead of
European Community Directive. After detailed explanations ECTHR stated:

"...1. In the light of the foregoing, the Court finds that the interference with the applicant company's right
to the peaceful enjoyment of its possessions was not required in the general interest...."

Thus, we may draw a conclusion that the interest of European Community is recognized by the ECTHR as
"General interest” being more important than the interest of a Contracting State. This conclusion is not
surprising for those specialists who well know the practice of European Court of Justice, but can be lightly
confusing from the point of view of pure theory of law, because European Community is not mentioned in
the text of the convention as a "carrier” of "General interest" while Contracting State does. Here we may
see a good example how ECTHR interpreted fifty-years old Convention in accordance with the real needs
of present days.

The second legal problem needed additional discussion is a concept of "law". Court organs stated many
times that the term "Law" has exactly the same meaning in all the articles of the convention. This
approach, being reasonable in theory, in practice may create a lot of difficulties. The main problem
existing within this approach is the absence of legal definition, what is "law". Each country has own legal
system and own system of legal reasoning. For example, in Finland travaux preparatoires may be used in
the courts with relatively high degree of importance for legal reasoning, and in neighboring Russia
travaux preparatoires are not recognized as a source of law at all. These huge differences between
Contracting States' legal system guide consequent differences in legal practices. And then, when these
legal practices disputed in ECTHR in accordance with equal for all of Member States concept of law, it
may lead to conflicts and misunderstandings. Nowadays, as was mentioned before, ECTHR tend to
determine the "law" as "Statutes plus case law". The main problem within such approach is that in some
European countries case law is recognized as a source of law with a low degree of importance, especially
in Eastern Europe.

The applicability of this approach to criminal charges may guide to serious violation of Human Rights*. |

can easily imagine that, for example, in one of the former Soviet Union's republics an absolute adequate
provision of the Criminal Code will be "adjusted" by the case law in accordance with some political desire
resulting in an absolute incompatibility with basic Rights and Freedoms.

Courts organs' practice have great achievements as well as problems need to be resolved. On the current
stage of European integration these problems do not constitute serious danger, because they are
"compensated™ by the extremely high level of general legal culture in the "old" European countries. But
some of these flaws | tend to consider as potentially dangerous. Even within the few following years they
may have a serious negative impact on situation with Human Rights, mainly in those countries where
general legal culture is not at the very high level. My concerns are based primarily on the assumption that
in countries of former "Socialistic camp™ the adherents of the principle "Rights of the State more
important than Human Rights" are still powerful.

% More about the question about criminal responsibility set up by case law see above, in the case L-GR v. Sweden", (app. No.
27032/95). It is interesting to note, that the most of the relatively old Court organs' decisions, that nowadays look controversial
and unconvincible, delivered by Commission, not by Court. Sometime the Court and the Commission directly contradict each
other, for example, Funke v. France, discussed above.
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CONSIDERATII ASUPRA ACORDULUI GENERAL PENTRU TARIFE SI
COMERT IN EVOLUTIA COMERTULUI INTERNATIONAL. ACTUALITATEA
PRINCIPIILOR SI OBIECTIVELOR STABILITE IN CADRUL SAU

ANAMARIA BUCUREANUl
ABSTRACT

L article met en évidence la signification de I’Accord général sur les tarifs et le commerce (mieux connu
selon son abréviation anglaise - GATT) pour le développement du commerce international. Méme si le
caractére de notre démarche reste celui d’histoire du commerce international, nous désirions dépasser ce
caractére par les conclusions établies et illustrer aussi I’actualité des buts du GATT pour le commerce
mondial contemporain.

Traité multilatéral, organisme international et véritable instance du commerce international, voila la nature
juridique du GATT. Son activité s’est concentrée au sens de la libéralisation des échanges et de I’égalité
des partenaires. La réduction générale et progressive des droits de douane, I’interdiction des restrictions
quantitatives, le reglement des obstacles non tarifaires se sont comptés parmi ses principaux objectifs. La
réalité a forcé le GATT a élaborer également des exceptions a ses régles, en admettant par exemple des
zones de libre échange et les unions douanieres, les clauses de sauvegarde et des dérogations.

L’actualité de ses principes est pleinement démontrée par les buts poursuivis par I’OMC. Les différences
inhérentes entre ces deux entités sont déterminées par le nouvel contexte politique international,
I’extension des compétences et la protection de I’environnement, ainsi que l’assurance d’un cadre
institutionnel consolidé.

ARTICLE

Perioada care a urmat celui de-al Doilea Razboi Mondial s-a caracterizat, sub aspect economic, prin
dezvoltarea accentuata a comertului international, prin adancirea colaborarii si interdependentei intre state
n vaste domenii si prin aparitia unor noi organizatii economice internationale. Aceste organizatii vor juca
un rol din ce in ce mai energic in evolutia economiei mondiale postbelice

Segmentul relatiilor economice internationale in cadrul caruia ne incadram analiza este reprezentat de
comertul international, ca ,totalitate a schimburilor de bunuri si servicii dintre doua sau mai multe
state”. Daca in derularea sa, acesta cuprinde toate statele lumii, el devine un comert mondial. Tnlaturarea
obstacolelor de diverse tipuri in desfasurarea comertului mondial, cu scopul intensificarii acestui fenomen
global a reprezentat principalul deziderat pentru comertul postbelic.

! Ingineur d’etudes & la Faculté de droit de Craiova, Roumanie.
2 Comert international. Tehnici si proceduri vol. I; 1. Stoian, E. Dragne, M. Stoian, Ed. Caraiman, 1997, pag. 5;
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Organismul international cu un specific aparte care a fost promotorul acestui deziderat pana la aparitia in
1994 a Organizatiei Mondiale a Comertului si care formeaza obiectul acestui studiu, a fost Acordul
General pentru Tarife si Comert, bine cunoscut dupa abrevierea denumirii sale engleze - GATT®,

Desi caracterul demersului este de istorie a comertului international, dorim sa depasim prin concluziile pe
care le vom formula acest caracter si sa evidentiem nu doar semnificatia pe care GATT a avut-o0 pentru
comertul global, dar si cat de actuale au ramas scopurile activitatilor sale.

1. CONTEXTUL ISTORIC SI POLITIC AL NEGOCIERII, SEMNARII $I RATIFICARII GATT

GATT a luat nastere intr-un mod oarecum paradoxal® si pe parcursul intregii sale functionari se va
remarca prin originalitatea si statutul sau specific. Un relativ esec al diplomatiei economice a dat
nastere unui tratat si unei organizatii internationale cu totul particulare ca statut, structura si
functionare. Conceput ca o solutie provizorie, GATT si-a dovedit aproape o jumitate de secol
viabilitatea intr-unul din cele mai controversate sectoare ale economiei mondiale.

Din dorinta de a intensifica schimburile comerciale internationale, in contextul general al reconstructiei
economiei mondiale, Tn anii imediat urmatori celui de-al Doilea Razboi Mondial, tarile dezvoltate au
initiat negocieri, cu scopul crearii unei Organizatii Internationale de Comert si a unei Carte cu principii si
norme de baza pentru ordonarea si eficienta acestui domeniu.

Negocierile s-au desfasurat prin eforturile ONU si ale Consiliului Economic si Social cu precadere, care a
convocat in 1946 Conferinta de la Londra, iar in 1947 Conferintele de la Geneva si Havana. Cu prilejul
celei din urma conferinte, s-a elaborat Carta de la Havana, document care s-a dorit a fi actul fundamental
pentru Organizatia Internationala a Comertului. Din considerente politice, Carta nu a fost ratificata de
numarul necesar de membri, iar organizatia preconizata nu a putut lua fiinta.

Tn schimb, negocieri desfasurate in paralel cu elaborarea Cartei si care au privit reduceri de taxe vamale,
s-au concretizat prin semnarea Acordului General pentru Tarife si Comert”.

GATT a reprezentat Tnainte de toate ,,un acord comercial multilateral® prin care au fost stabilite principii
si reguli in scopul ordonarii si sistematizarii comertului international si prin intermediul caruia au fost
exprimate obiectivele fundamentale ale politicii comerciale internationale, valabile si astazi. Totodata,
acest acord de vointa intre statele dezvoltate ale lumii, generator de drepturi si obligatii concrete pentru

® O monografie in acest sens - Acordul General pentru Tarife si Comert (GATT) — Structura, principii si functionare n
Principii si forme juridice ale cooperarii economice internationale, A. Nastase, Bucuresti, 1979;

* Negocierile in urma carora a fost semnat tratatul vizau constituirea unei organizatii mondiale a comertului. Acesta fusese
scopul initial care datorita unor ratiuni politice nu s—a concretizat. In paralel, s-au desfasurat negocieri care au condus la
elaborarea si semnarea tratatului analizat, tratat care trepat s—a institutionalizat si s—a dovedit un foarte util inlocuitor al unei
veritabile organizatii internationale a comertului.

> Acest acord a intrat in vigoare la 1 ianuarie 1948. Tarile fondatoare au fost Australia, Belgia, Birmania, Brazilia, Canada,
Cehoslovacia, Chile, China, Cuba, Franta, India, Liban, Luxemburg, Norvegia, Noua Zeelanda, Olanda, Pakistan, Regatul Unit
al Marii Britanii si al Irlandei de Nord, Siria, Sri Lanka, SUA, Uniunea Sud Africana si Zimbabwe.

® Comert international si politici comerciale internationale, vol. I, N. Suti, Ed. Independenta Economica, 1999, pag. 248 si
urmatoarele;
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membrii sai, a declansat, in mod generalizat, eforturile pentru reducerea si eliminarea barierelor
comerciale internationale, tarifare sau de alta natura.

GATT prezinta semnificatii multiple. Tn primul rand, se desemneaza tratatul multilateral international
intrat in vigoare la 1 ianuarie 1948, un tratat de referinta, fundamental pentru istoria comertului
international. Timp de aproape 50 de ani, acesta a fost considerat baza sistemului multilateral de comert.”

Tn al doilea rand, GATT desemneazi o organizatie internationala, care desi nu a fost o organizatie n
sensul strict al dreptului international public®, prin structura si functionarea sa a substituit cu succes o
organizatie mondiala a comertului.

Tn al treilea rand, GATT s-a constituit Intr-o veritabila instanta a comertului international, solutionand, n
acord cu spiritul si litera sa, controversele de comert international dintre statele membre.

Tratat multilateral, organism international si forum de apreciere si transare a litigiilor de comert
international, iata in mod succint natura juridica a GATT.

2. PRINCIPIILE S| REGULILE CUPRINSE IN GATT

2.1. Egalitatea intre parteneri, un prim principiu, presupune nediscriminarea si concurenta loiala n
relatiile comerciale internationale, reciprocitatea si avantajul mutual al statelor implicate®. Scopul I-a
reprezentat facilitarea unei veritabile concurente internationale, fixarea regulilor comune si impiedicarea
crearii de subgrupuri conflictuale, care ar fi putut dauna liberului joc al concurentei si degenera in
conflicte politice grave.

Egalitatea intre parteneri s-a materializat in:
2.1.1. Clauza nayiunii celei mai favorizate *°

Vechi mecanism 1in relatiile comerciale internationale, clauza, preluata de GATT, a avut o evolutie
semnificativa in plan international. Tn forma sa clasica, rezultand de reguli din tratate bilaterale, clauza in
discutie poate fi enuntata astfel: statul A si statul B incheie un acord prin care stabilesc ca daca statul A
sau statul B acorda avantaje unui stat C, aceste avantaje se aplica si partenerului Tn mod automat si fara
negocieri.

" Libertatea comertului, concurenta loiala, egalitatea juridica a partilor, libertatea conventiilor, buna credinta a partilor si
sanctionarea relei-credinte reprezinta principiile comertului international din zilele noastre. (A se vedea in acest sens Dumitru
Mazilu, Dreptul comertului international, Partea generala, ed. Lumina Lex, 1999, pp 84-108). Totodata, acestea au fost regulile
fundamentale promovate de GATT.

& Avem in vedere in primul rand organe clar, permanent stabilite prin structura si competente. Drept International
Contemporan, A. Bolintineanu, A. Nistase, B. Aurescu, Ed. All Beck, Bucuresti, 2000, pag. 283-289.

° Dumitru Mazilu, op. cit., pp 98-104;

19 Adrian Nastase, Clauza natiunii celei mai favorizate in cadrul relatiilor economice internationale contemporane, Studii si
Cerecetari juridice, nr. 1/1981;
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Clauza a evoluat in ultimele decenii, evolutie ce poate fi surprinsa din mai multe puncte de vedere. In
primul rénd, cadrul bilateral a fost depasit, avantajele rezultdnd din clauza fiind acordate multilateral,
adica tuturor statelor membre GATT. In al doilea rand, clauza a cunoscut o semnificativa extindere
privind mai ales drepturile vamale, transferurile de fonduri internationale asupra platilor, modurile de
percepere, ansamblul reglementarilor si formalitatilor aferente importurilor si exporturilor, fiscalitatea,
etc. In al treilea rand, clauza a tins spre o institutionalizare, partile contractante si Secretariatul GATT,
trebuind sa supravegheze aplicarea acesteia. Au fost cunoscute si derogari de la continutul clauzei, desi in
general ea a fost respectata’.

2.1.2. Clauza tratamentului nagional consta in acordarea unui tratament egal produselor provenite din
exterior si celor din interior. Cu alte cuvinte prin aceasta clauza s-a urmarit descurajarea tendintei de
favorizare a produselor nationale, raportat la cele straine, asigurandu-se astfel egalitatea intre parteneri®2.

2.1.3. Reglementarea anumitor practici la export.

1.Una dintre cele mai frecvente si contestate practici este dumping-ul. "Acesta presupune introducerea de
produse aparzinand unui stat pe piaza altui stat, la un pre; mult inferior valorilor normale™3. A priori, o
asemenea practica nu este condamnata. Ea devine condamnabila in urmatoarele conditii: cauzarea unui
prejudiciu important sau amenintarea cu un prejudiciu important, existenta unei legaturi de cauzalitate
ntre prejudiciu si importul de produse si proba prejudiciului suferit, proba care revine tarii ce se pretinde
pagubita'®. Tn acest sens sunt efectuate anchete. Legile si drepturile anti-dumping permise trebuie sa fie
proportionale cu marja de dumping constatata, iar scopul lor trebuie sa conduca la o restabilire a
echilibrului si nu sa sanctioneze. "In general, avantajele obsinute din practicarea dumpingului sunt
adesea denunyate, insa practica in cauza priveste cu precadere relagiile bilaterale dintre statele implicate,
iar nu ansamblul raporturilor GATT".®

2. Subventiile la export, forme de protectie a veniturilor, suportate de catre contribuabili pentru sustinerea
preturilor, au ca efect direct sau indirect cresterea exporturilor sau reducerea importurilor. Tncepand cu
1958, GATT a impus interdictia subventionarii produselor exportate, cu exceptia produselor de baza'®.
Partile lezate pot recurge la drepturi compensatorii care trebuie sa aiba ca finalitate neutralizarea
avantajului generat prin subventii. Interzicerea subventiilor se nscrie in logica GATT a liberalizarii
schimburilor si cresterii lor, precum si evitarii unei concurente salbatice.

1 De exemplu, Tn 1965 s-a incheiat un acord avand ca obiect automobile intre SUA si Canada, fari ca
avantajele rezultate din acest acord sa fie extinse la alte state membre.

12 Afacerea taxelor braziliene din 1953 a adus n atentie lupta pentru impunerea si ridicarea la valoare de
principiu a acestei clauze. La 30 noiembrie 1955, GATT a formulat o cerere catre Brazilia ih urma
presiunii Frantei, Tn care a solicitat schimbarea legislatiei sale fiscale pentru a respecta principiul egalitatii.
13 Stefan Scurtu, Dreptul comertului international, Ed. Ins, Craiova, 1996, pp 84 ;

14 Observam asadar asemanari evidente cu raspunderea delictuala din dreptul privat intern.

13 Jean Claude Fritz, Relations économiques internationales, Note de cours, Dijon, 2002, pp 41;
'8 produsele agricole, materiile prime.
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2.2 Liberalizarea schimburilor, principiul fundamental al relatiilor comerciale internationale a presupus
eforturi sustinute Tn sensul reducerii sau suprimarii obstacolelor in calea schimburilor internationale.
Principalele obstacole s-au referit la drepturile vamale, restrictiile cantitative si alte obstacole tarifare.

2.2.1. Scaderea generala si progresiva a drepturilor vamale. GATT a catalogat drepturile de vama ca
reprezentand un serios obstacol pentru comertul international. Pe de alta parte insa, chestiunea drepturilor
vamale aduce in atentie suveranitatea statala'’. Tn aceste conditii si pentru a concilia cele douz deziderate,
libertatea comerciala si suveranitatea etatica, GATT nu a condamnat drepturile de vama, ci doar a cerut
diminuarea lor, aceste drepturi reprezentand un obstacol legal si legitim contra celorlalte state. Scaderea
drepturilor de vama s-a facut prin negociere'. Pentru inceput, intre anii 1947-1960, negocierile erau
bilaterale, pentru fiecare produs in parte, in jurul unui principal furnizor. Treptat, de la negocierea
bilaterala s-a trecut la cea multilaterala, sub forma rundelor de negocieri, reunind membrii si ne-membrii
GATT.

Prima runda de negocieri s-a numit Kennedy Round (1963-1967)"°, tehnica abordata fiind reducerea
lineara a drepturilor vamale, iar rezultatele au constat intr-o scadere importanta a drepturilor vamale. La
sfarsitul rundei de negocieri, drepturile de vama au fost diminuate cu: 36% pentru CEE, 43% pentru SUA
si 25-4202A(>) pentru restul statelor participante. Media a fost de 35-40% iar reducerea a variat, nefiind
omogena“.

A doua runda s-a desfasurat la Tokio in anii 70 si a regrupat 97 de state din care 28 nu erau membre
GATT?. S-a negociat folosindu-se formule de analizare si aplicare cat mai generale posibil, principiile de
la care s-a plecat fiind avantajele mutuale, angajamentele mutuale si reciprocitatea globala. La finalul
rundei de negocieri, drepturile vamale au scazut cu 25% pentru CEE, cu 30-35% pentru SUA si cu 50%
pentru Japonia.”

A treia runda s-a desfasurat in Uruguay intre anii 1986-1994. Ca un rezultat global, Tn 45 de ani de
existentd a GATT, aceasta organizatie a reusit o scadere impresionanta a drepturilor de vama, spre anii 90,
drepturile de vama nemaireprezentand decat 10% din cifra de inceput.

2.2.2. Interzicerea restrictiilor cantitative.

GATT a depus eforturi pentru eliminarea generala a restrictiilor cantitative la import si export. S-a
promovat principiul conform caruia protejarea industriilor nationale nu se poate realiza decét prin drepturi
de vama. Exceptiile de la acest principiu au fost determinate de necesitatea de a proteja agricultura sau de
a garanta echilibrul balantei de plati.

7 Drepturile vamale sunt considerate expresia puterii suverane a statului.

'8 Negocierea multilaterala, organizata, a reprezentat esenta activitatii si filosofiei economice a GATT. Acestea s—au organizat
periodic intre membrii, iar uneori si nemembrii GATT, fiind cunoscute sub denumirea de runde de negocieri comerciale
multilaterale.

19 Aceasta s-a desfasurat la Geneva, din initiativa CEE si UA, fiind denumita dupa numele presedintelui american J.F.Kennedy.
20 Basic Documentation for the Tariff Study, GATT, Geneve, 1971, pp 78;

2L GATT, Les négociations commerciales multilatérales du Tokyo Round, Rapport du Directeur général du GATT, Genéve,
1979;

22 GATT, Les négociations commerciales multilatérales du Tokyo Round, Rapport additionnel, pp 39;

103

ANAMARIA BUCUREANU - CONSIDERATII ASUPRA ACORDULUI GENERAL PENTRU TARIFE S| COMERT IN EVOLUTIA COMERTULUI
INTERNATIONAL. ACTUALITATEA PRINCIPIILOR SI OBIECTIVELOR STABILITE IN CADRUL SAU




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

2.2.3. Reglementarea altor obstacole netarifare priveste orice posibil obstacol in calea comertului
international, mai putin drepturile de vama si restrictiile cantitative. Acestea pot fi: participarea statului la
comert, formalitati vamale si administrative la import, norme tehnice sau sanitare, limitari specifice
(licente de import, controale ale schimburilor etc.) si alte taxe la import, cu precadere suprataxele.

3. Excepriile cuprinse Tn GATT.

3.1. Excepriile clasice figureaza in textul GATT inca de la originile sale. Integrarile regionale sunt
considerate exceptii de plin drept. Uniunile vamale si de liber schimb sunt chiar incurajate de GATT
ntrucét contribuie la dezvoltarea schimburilor, desi ele reprezinta o atingere adusa principiului egalitatii
ntre parteneri. Aceste uniuni confirma insa principiul liberalizarii schimburilor.

O prima problema referitoare la integrarea regionala priveste distinctia intre uniunile vamale si zonele de
liber schimb. Constituirea unei uniuni vamale® presupune formarea unui singur teritoriu vamal,
eliminarea drepturilor vamale si a altor obstacole comerciale intre statele membre, cu consecinta fireasca a
liberalizarii schimburilor. Uniunea vamala presupune asadar, un aspect intern, constand in liberalizarea
schimburilor si unul extern, reprezentat de un tarif vamal comun.

Zonele de liber schimb?*, spre deosebire de uniunile vamale, nu prezinta decat aspectul intern, referitor la
liberalizarea schimburilor. Integrarea intr-o asemenea structurd presupune depasirea unor obstacole
interne si externe grupate in patru categorii:

-esentializarea schimburilor comerciale pentru a evita uniunile cu caracter partial;

-stabilirea unui program intr-un termen rezonabil pentru a asigura integrarea;

-obligatia de a nu deturna curentele de schimburi comerciale; crearea de curente de schimburi dinamice;
-obligatia de a nu intari obstacolele comerciale fata de statele terte.

Procedura de aderare consta intr-o succesiune de notificari si consultari cu statele membre.

3.2. Sistemele de excepyii: clauzele de salvgardare si derogarile.

Tn sistemul GATT, exceptiile si derogarile sunt la fel de importante ca si regulile si principiile create de
Acordul General.

3.2.1. O exceptie cu o semnificatie deosebita se refera la protejarea securitdrii statelor’®, aprecierea
situatiei concrete revenind in intregime statelor implicate. Aceasta libertate absoluta de interpretare,
consecinta a respectarii suveranitatii etatice, a fost criticata ea putand conduce la subiectivism si arbitrariu.

3.2.2. O alta exceptie se refera la posibilitatea adoptarii de statele membre, a unor noi masuri de comert
internazional, distincte de prevederile GATT?. Dispozitiile GATT puteau rimane neaplicate cu rezerva

2 Bianca Predescu, Drept comunitar, Edituta Universitaria, Craiova, 2000, pp 34 si urm.;
2% Bianca Predescu, op. cit., pp 40i urm.;

% GATT, Tratatul de baza, art. 21;

% GATT, Tratatul de baza, art. 22;
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Tnsa a nediscriminarii si neintroducerii arbitrariului n relatiile comerciale internationale. Domeniile Tn
care s-a manifestat aceasta exceptie au fost:

-masuri necesare pentru protejarea moralitatii publice ?’;

-masuri necesare protejarii sanatatii si vietii persoanelor si animalelor si conservarii mediului vegetal®®;
-masuri referitoare la exportul si importul de aur si argint, pana in 1971 aurul fiind mijloc de plata;

-0 semiexceptie referitoare la aplicarea legilor care nu sunt incompatibile cu GATT;

-masuri referitoare la articolele fabricate in inchisori;

-masuri referitoare la protejarea obiectelor avand o valoare artistica, istorica sau arheologica;

-masuri referitoare la protejarea rezervelor naturale epuizabile,etc.;

3.2.3. Excepria generald ,Escape Clause™
genereze dezorganizarea pietei interne.

permitea unui stat sa se opuna importurilor care risca sa

3.2.4. Derogarea de ordin general® care permitea ca in circumstante exceptionale, altele decat cele

prezente in acord, statele membre sa dispuna, cu o majoritate dubla, ridicarea obligatiilor unui alt stat
membru GATT.

3.2.5. Regimurile particulare au fost create pentru a facilita dezvoltarea GATT si acestea au privit
anumite tipuri de produse si categorii de parteneri.

3.2.5.1. Regimurile particulare privind produsele se refereau la produsele de baza si cu precadere la cele
agricole. Tn acest sens au fost permise subventii, mecanisme de sustinere a preturilor, restrictii la import
etc. Produsele agricole au fost considerate ca prezentand si valente culturale, strans legate de mediul
national de provenienta.

3.2.5.2. Regimurile particulare privind partenerii s-au referit la statele in curs de dezvoltare si la fostele
state comuniste.

Comertul international trebuia sa genereze bunastare pentru toate statele, inclusiv pentru cele in curs de
dezvoltare, cu o situatie economica extrem de dificila. Angrenarea acestora in schimburile internationale
se impunea in ultima instanta si din dorinta de a asigura un echilibru general. Dincolo de acest deziderat,
situatia creata prin implicarea in comertul international a statelor in curs de dezvoltare, a relevat conflictul
intre liberalismul GATT si tendintele firesti de suveranitate, interventionism si protectionism ale acestor
state. Pentru a solutiona contradictia, GATT a introdus excepria inegalitdrii intre parteneri*! pentru a
combate inferioritatea si dependenta tarilor in curs de dezvoltare. S-a procedat in sensul inegalitatilor
compensatorii, tindndu-se cont de inegalitatea reala pentru a evolua spre egalitatea intre parteneri, ca

2" Notiune cu un continut cultural diferit de la o civilizatie la alta si cu o puternica amprenti a sistemului
de valori regional.

%8 In acest sens o serie intreaga de probleme referitoare la protejarea mediului au devenit incidente;

2 GATT, Tratatul de baza, art. 20;

% GATT, Tratatul de baza, art. 25;

3 Au fost acordate facilitate, reduceri, exceptii de la aplicarea unor principii statelor dezavantajate economic, tocmai pentru a
compensa acest decalaj.
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principiu. A doua exceptie in acest sens a constituit-o lipsa reciprocitaii>? prin admiterea existentei de
privilegii si preferinte pentru tarile in curs de dezvoltare. S-au conturat astfel premisele unei concurente
»-mai” reale, oferindu-se avantaje juridice celor ce erau dezavantajati economic. Dezvoltarea comertului
international si necesitatea unui climat politic de siguranta au necesitat implicarea, prin eforturile GATT si
a tarilor comuniste Tn schimburile comerciale. Problemele ivite au fost multiple, principalele fiind
reprezentate de diferentele economice si politice intre statele comuniste si cele capitaliste, de raporturile
intre sectorul public si cel privat. Negocierile privind aderarea s-au facut tara cu tara, iar in acest sens
GATT a ales o sacrificare temporara a principiile sale in beneficiul dezvoltarii comertului international.

Asadar, dincolo de principii, au fost create numeroase exceptii, solutionarea noilor probleme aparute
impunand derogarea de la regulile fundamentale.

4. Actualitatea obiectivelor GATT

Cu prilejul ultimei Conferinte ministeriale de la Marrakesh (Maroc) din 1994%, a fost semnat acordul
privind Organizatia Mondiald a Comertului(OMC)*. Alaturi de Fondul Monetar International si Banca
Mondiala, OMC constituie al treilea pilon al relatiilor economice internationale, inlocuind in fapt GATT.

Esenta GATT au reprezentat-o obiectivele sale, obiective pe care acesta a inteles sa le realizeze prin
negocieri comerciale multilaterale. Prin intermediul dialogului generalizat, al deschiderii fatd de noii
membri, fata de problemele si specificul tarilor in curs de dezvoltare si al celor socialiste, cunoscand
deopotriva perioade de recrudescenta a protectionismului si a obstacolelor politice, GATT s-a dovedit un
succes Tn aplicarea sa. Tratatul s-a materializat intr-un instrument realist si pragmatic in liberalizarea
comertului mondial.

* Lipsa reciprocitatii poate fi vazuta ca o consecinta a inegalitatii dintre parteneri.
* Aceasta a finalizat negocierile Rundei Uruguay (1986-1994).

3% World Trade Organization (WTO), international organization established in 1995 as a result of the final
round of the General Agreement on Tariffs and Trade (GATT) negotiations, called the Uruguay Round.
The WTO is responsible for monitoring national trading policies, handling trade disputes, and enforcing
the GATT agreements, which are designed to reduce tariffs and other barriers to international trade and to
eliminate discriminatory treatment in international commerce. In an effort to promote international
agreements, WTO negotiations are conducted in closed sessions; many outsiders have strongly criticized
such meetings as antidemocratic. Unlike GATT, the WTO is a permanent body but not a specialized
agency of the United Nations; it has far greater power to mediate trade disputes between member
countries and assess penalties. In the Uruguay Round, agreement was reached to reduce tariffs on
manufactured goods by one third. Under the WTO, subsidies and quotas are to be reduced on imported
farm products, automobiles, and textiles, which were not covered by GATT; there is also freer trade in
banking and other services and greater worldwide protection of intellectual property. Negotiations to
eliminate subsidies and protections for agricultural products, however, have proved to be a stumbling
block. The WTO is headquartered in Geneva and also holds international ministerial conferences; it has
147 members. (The Columbia Electronic Encyclopedia, 6th ed. Copyright © 2005, Columbia University
Press).
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Printre scopurile principale ale OMC® se numara asigurarea reducerii tarifelor si altor bariere in calea
comertului, eliminarea discriminarii in relatiile economice internationale si o cat mai rationala si eficienta
utilizare a resurselor globale si fortei de munca. Tn acest sens OMC nu face decét si continue eforturile
GATT in directiile stabilite de acesta. Deosebirile inerente intre cele doua entitati sunt determinate de noul
context politic international (caderea regimurilor politice comuniste, 0 modificare de statut a tarilor in curs
de dezvoltare si mai ales globalizarea), de extinderea competentelor OMC, de necesitatea protejarii sporite
a mediului si asigurarii unui cadru institutional consolidat.

Tipul de economie promovat de OMC este cel concurential de piatd. Tnsa asa cum GATT stabilise
tratamente diferentiate pentru anumite categorii de parteneri, OMC trebuie sa ia in calcul situatia
particulara acorda statelor foste comuniste aflate in tranzitie si celor in curs de dezvoltare, prin flexibilitati
speciale®. Asemenea GATT, OMC se constituie si intr-un for de reglementare a diferendelor si declara ca
finalitate a activitatilor sale o bunastare mondiala de care, cel putin teoretic, toate statele vor beneficia.
Succesoarea GATT se vede confruntata insa cu marea provocare a globalizarii si a reactiilor declansate de
aceasta, ultima Conferintai a OMC®’ fiind o dovada elocventi in acest sens. Contradictiile intre statele
Uniunii Europene si SUA privind subventiile din agricultura, de pilda, cresterea polarizarii sociale,
solutionarea exploatarii fortei de munca ieftine (a copiilor cu predilectie), tendintele protectioniste
reprezinta unele dintre cele mai delicate probleme cu care este confruntata OMC. Negocierile sustinute,
interesul real al statelor in dezvoltarea comertului international si o atentie sporita acordata regiunilor cu
situatii economice dificile, ar putea constitui mijloace de ameliorare cel putin a contradictiilor existente.

% Asa cum acestea au fost fixate prin Acordul de la Marrakesh.

% pays développés; Pays en transition; Pays en développement, La situation éconpomique et sociale dans le monde 1997.
Tendances et politiques économiques, United Nations, Ne* York, 1997.

%" Ea s—a desfasurat la Seattle (29 noiembrie-3 decembrie 1999) s i a fost catalogata drept un esec.
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THE EXTREME NECESSITY IN THE CRIMINAL LAW
OF SERBIA AND_ MONTENEGRO

by

DRAGAN JOVASEVIC PHD

INTRODUCTORY REMARKS

Extreme necessity represents general basis for exclusion of the existence of a criminal act* in all modern
codes from the oldest times. Therefore, an act committed in the condition of extreme necessity is not a
criminal act. Extreme necessity, according to provision article 10. in Basic Criminal Code (OKZ)?, former
Criminal Code of the Federal Republic of Yugoslavia exists when perpetrator committed an act in order to
eliminate imminent obvious danger which could not be eliminated in some other way and if caused
damage is not bigger than threatening damage. There is a similar provision in the Criminal code of the
Republic of Montenegro from December 2003. (article 11. KZ RCG)®.

In contrast to necessary defence which has been known in criminal law for a long time, extreme necessity
has been introduced to criminal legislature as a separate institute recently, and it is of no such wide
applicability in criminal law practice. The reason for this some authors find in the fact that, in this case,
danger for someone’s legal property comes from something else and not from a man, and in the fact that
this case is about conflict or collision of two laws, and not of law and injustice®.

From the legal definition it results that cumulative existence of certain conditions or assumptions is
necessary in each particular case for the existence of extreme necessity. There are two basic elements
which are necessary for the existence of such institute. They are: 1) a state of danger and 2) eliminating
danger. Only in case that all conditions provided by law, which exist on the side of danger and on the side
of eliminating danger, exist, can we say that an act was committed in extreme necessity.

CONDITIONS FOR THE EXISTENCE OF DANGER

Danger is the first element of extreme necessity in criminal law in Serbia and Montenegro . It actually
represents harm by which security of a property is endangered and which threatens to damage or destroy
it. It is actually every harm by which any legal property or legal interest of a person is endangered®. Every
possibility of violation or endangering someone’s legal property is considered as danger.

*Dragan Jova3evic¢ PhD, associate professor, Faculty of law in Nis, Serbia and Montenegro.

! Dragan Jovasevi¢, Leksikon kriviénog prava, Sluzbeni list SRJ, Beograd, 2002. p.389

2 Dragan Jovasevi¢, Komentar Krivinog zakona SR Jugoslavije sa sudskom praksom, Sluzbeni glasnik, Beograd, 2002. ,p. 27-
31

® Sluzbeni list Republike Crne Gore, Podgorica, No. 70/2003

* Vojislav Purdi¢, Dragan Jovasevi¢, Praktikum za kriviéno pravo, Knjiga prva ,Opéti deo, Sluzbeni glasnik, Beograd,
2003.p.32-41

® Bora Cejovi¢, Kriviéno pravo,Kriviéno pravo u sudskoj praksi, Knjiga prva ,Opéti deo, Beograd, 1985. p.86
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Danger marks such situation in which, according to objectively existing circumstances, could be
justifiably assumed or predicted that violation of some legal property, disregarding the subject (physical
or legal person) to which it belongs, is imminent. Therefore, danger is the state where some legal property
is endangered and, according to circumstances of the particular case, there is imminent possibility of its
violation.

There are several kinds of this danger and it is almost impossible to determine in advance in which way
and manner they could be manifested in everyday life situations. Whether there is real danger of
endangering some legal property of a perpetrator or some other person is being judged according to
objective criteria of “reality of danger” in each specific case. Therefore, danger is the state where violation
of endangered property is imminent and unavoidable. Danger and possibility of endangering or violation
some legal property objectively exists, and it is a real category which results from everyday life and the
environment, and it is stated in the prognosis about possible further development of the situation which is
based on given circumstances of that situation®.

Certain conditions for the existence of danger, cumulatively provided by law, have to be fulfilled so that
the institute of extreme necessity in each particular case could exist. These conditions are:

1) Danger could be caused by man, animal, forces of nature (fire, water, earthquake) or objects. Therefore,
sources of danger could be very different. Human action, in the sense of creating danger as an element of
extreme necessity, should be differentiated from action in the sense of attack with the institute of
necessary defence. Here, human action was not aimed at provoking danger for some legal property of
other person, even more, there was no intention or aim in the conscience of a perpetrator. These are cases
of various incautious or careless handling with inflammable, poisonous or explosive materials, driving
power or vehicle, or during construction work, where danger for someone’s legal property is caused’ .

Dangerous animals like dog, bull, ram, horse, wild animals can also cause danger for one’s legal property.
Forces of nature and natural disasters can also, suddenly and in great scope endanger properties of one
person, or, more often, more people and sometimes even society in general. A person that is in the state of
extreme necessity undertakes his duty which is aimed at eliminating or preventing this danger, by
imminent action on the source of the danger. In case when an object is the source of danger, in the sense
of institute of extreme necessity, it could be any device, machine or equipment which, during its use or
exploitation, causes danger. Such object, when affected by certain external cause or damage, becomes
extremely dangerous for people who use it.

2) Any legal property or legal interest of any legal subject can be threatened by danger. In contrast to
previous decisions, when extreme necessity was excused only in case of attack on life and physical attack,
present law provisions this kind of defence expand to all legal properties. Criminal code of Kingdom of
Yugoslavia from 1929.2, in article 25. explicitly provides the properties which could be defended in case
of extreme necessity: life, body, freedom, honour, estate, as well as any other property. Criminal
legislature in effect does not limit legal properties which could be protected in this way, but according to
their natéjre and character, they are only the most significant properties, most often life and physical
integrity”.

® Milo$ Babi¢, Krajnja nuzda u kriviénom pravu, Banja Luka, 1987.p.82

" Mili¢ Tomanovié¢, Nuzna odbrana i krajnja nuzda, Sluzbeni list SRJ; Beograd, 1985.p.162

8 Mihajlo Cubinski, Nauéni i prakti¢ni komentar Krivinog zakonika Kraljevine Jugoslavije, Beograd, 1934. p. 94-95
® Ljubisa Jovanovié¢, Dragan Jovasevi¢, Kriviéno pravo, Opéti deo, Nomos, Beograd, 2002. p. 114
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But, not every kind of danger for these legal properties is relevant according to the institute of extreme
necessity. It has to be the danger which has a character of social danger, and it has to be such danger
which imminently endangers some legally protected property. This danger can be aimed against legal
property of that person who eliminates such danger by his action, or against legal property of some other
physical or legal person. In this second case, there is necessary help.

3) Danger has to be simultaneous. This means that danger is imminent, or already in progress, and only up
to the point when danger is still in progress. Future, as well as finished danger, does not give the right for
action in extreme necessity. It would be unacceptable if perpetrator, during the flood or fire, waited for
some legal property to be destroyed, and then took measures for eliminating danger. Because in that case,
these measures would obviously be late. According to this, depending on the kind, character, source and
level of danger, perpetrator has the right to undertake some measures in order to eliminate danger which
has already taken place and which will obviously soon endanger some of his legal property.

But, in the theory of criminal law™, such opinions could be found, according to which extreme necessity
is allowed, if it is obvious that in several days there would be a hurricane or that the flood would break
levees and destroy a settlement, because it is considered that there is imminent danger of that. In
conditions when very complicated technical and technological systems and procedures are used, such
situations, according to which it is obvious that there would be some great harm, can also take place.

4) Danger has to be real. It should really exist in the real world-it should already be in progress or it
should be imminent. Danger is real not only when there is a realised possibility of violation or
endangering, when violation or endangering are already in effect, but also when it is imminent. This
means that it is objectively and with certainty assumed that the danger for one’s legal property is
imminent.

Imaginary, illusory danger does not give the right for action in extreme necessity. In that case there is so
called putative necessary defence. Namely, those are the situations when there is wrong or incomplete
conscious or knowledge about the circumstances which really existed and which would possibly justify
the action of perpetrator in extreme necessity. Then the perpetrator can only quote that he made a mistake
about the existence of danger, which represents a factual basis for mitigating the sentence, but there is no
extreme necessity. Therefore, not every danger is relevant according to the point of view of the institute of
extreme necessity. It has to be danger of certain level and certain gravity. It results that not any, especially
not an insignificant violation of legal property, can represent basis for the existence of this institute®* .

5) Danger must not be blameable. Danger is not blameable if it occurred by accident and if a person in
danger is not to be blamed for it. If a person deliberately, or out of negligence, provokes danger for legal
property, that person cannot quote action in the state of extreme necessity, in case when eliminating such
danger he violates someone else’s legal property. This means that in case of blameable provoking danger
there is no extreme necessity, so that the person should be responsible for the criminal act committed
during eliminating danger. S. Zuglia'? considers that the fact that the endangered person anticipated or
could anticipate that he could save himself or his legal property only by violation of someone else’s legal
property, is obviously not enough for blaming it.

19 Milo$ Babi¢, Krajnja nuzda u krivicnom pravu, Banja Luka, 1987.p.95

! Dragan Jovagevi¢, Tarik Hasimbegovi¢, Osnovi iskljucenja krivicnog dela, Institut za kriminolo$ka i socioloska istraZianja,
Beograd, 2001. p. 125

12 Sre¢ko Zuglia, Stanje nuzde, Veliki Beckerek, 1920.p.45
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Danger which is not blameable should be considered differently from blameable danger which was
provoked deliberately or out of negligence. Danger which was provoked without guilt does not exclude
the right for action in extreme necessity.

For example, a person who provoked fire by throwing away a cigarette end on the place where someone
had previously spilled inflammable liquid, which this person didn’t know, and couldn’t know according to
real circumstances, has the right to eliminate this danger by violation of legal property of some other
person, especially if such act is of less significance then the property which is being saved. It is obvious
that blameable danger excludes the existence of extreme necessity™. All the more so, if a person provokes
danger in order to use it as means for committing some previously planned criminal act. This means that
the guilt should also include “blameworthiness” in some action.

CONDITIONS FOR ELIMINATING DANGER

The second element which is necessary for existence of the institute of extreme necessity, according to
provision article 10. Basic Criminal Code (with application in Republic of Serbia) and article 11. Criminal
code of the Republic of Monenegro, is eliminating danger. It is any action aimed at protection and
preserving legal property which is endangered. By eliminating this danger someone else’s legal property
is violated (provided that it is not the legal property of that person who provoked danger , because in that
case, there is necessary defence, if all the conditions provided by law are fulfilled). This violation has to
be of character of some criminal act provided by law. Eliminating danger should also fulfil certain
conditions provided by law, in order to be criminal-legally relevant.

1) Extreme necessity exists if danger could not be eliminated in some other way (e.g. by escaping or
calling for help), but only by violating legal property of some other person. This condition is not
otherwise necessary in case of necessary defence, where the attacker’s property is being violated, while in
case of extreme necessity the property of someone else, who is most often innocent, is being violated.
When judging whether this condition'® is fulfilled or not, all the circumstances of a particular case have to
be taken into consideration, and according to them judge whether it was possible to eliminate given
danger in some other way, under given circumstances.

According to the character of danger, time and circumstances under which it occurred, it is being judged
whether this danger could have been eliminated in some other way. Eliminating danger has to be out of
extreme necessity, it has to be the only way, extreme solution to avoid violation of endangered property.
But, there are some opinions in theory, according to which this judgement has to be made according to
objective possibilities, where means, manner, time and other circumstances which were at disposal of the
perpetrator during the danger, as well as the choice of means and manner of eliminating danger, should be
taken into consideration.

This means that, in case of danger, perpetrator, in first place, has to rescue himself from danger by
escaping it, but if it is necessary that one’s legal property is violated by this action, it has to be spared in
the greatest possible way. It means that in certain case, the means manners and actions for eliminating
danger which in the smallest way violate one’s legal property, have to be used. Namely, court has to be
assured (which is a factual question) that, according to all circumstances under which the act was

3 Dragan Jovasevi¢, Komentar Kriviénog zakona SR Jugoslavije sa sudskom praksom, Sluzbeni glasnik, Beograd, 2002.p. 31
14 grupa autora, Komentar Krivi¢nog zakona SR Jugoslavije, Savremena administracija, Beograd, 1995.p.60
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committed, danger could not have been eliminated in some other way. On the other hand, if it is
consolidated that caused danger could have been eliminated in some other way, and perpetrator thought
that there was no other way, then it is the case of putative, imaginable extreme necessity.

2) Eliminating danger has to be simultaneous with the existence of danger. This means that, in first place,
real danger, so danger which has already occurred or is imminent, should be eliminated. Eliminating
danger should last only while there is danger. When danger ceases, there is no more eliminating danger in
the sense of this general institute of criminal law.

3) When eliminating danger, a person has to be in special psychical relation to his act and resulting
consequences. Such psychical relation, in first place, has to be reflected in the aim of committed action
and in the motives for committing such action. This aim, in this case, is protection of one’s legal property
which is endangered by occurred danger. On the other hand, if a perpetrator violated one’s legal property
for some other reasons and motives which are not related to eliminating danger, then there is no extreme
necessity and such act is punishable.

4) Violation must not be of greater extent than the danger which was threatening. Extreme necessity can
exist only if saved property is of higher value than the violated one (sacrificed). Therefore, this institute
cannot exist if violated property is of greater significance than the one which was saved from danger. This
means that legal property by which violation danger is being eliminated has to be of less or at least of the
same value or significance as the property which is being saved™. Namely, in cases of extreme necessity,
in contrast to cases of necessary defence, proportion or equivalence between endangered and violated
property is important. it is completely understandable because, in cases of extreme necessity, there is
conflict between two rights. Complete and complex judgement of particular situation, where hierarchy of
properties which are protected and compared is important, is necessary for fulfilment of this condition.

It is considered that violation of material goods like: life, physical integrity, freedom, honour is
fundamentally greater than violation of material goods such as estate. Moreover, easier compensable
violations of properties of the same kind are less harmful. However, there is a question whether the
institute of extreme necessity can exists in case when there are two properties of the same value (e.g. two
lives-violator and perpetrator).

According to objective theory, society in this case has no reason to prefer one legal property to another,
and because of that it is completely indifferent and disinterested about the question of whose property will
actually be violated and whose will be saved. In case of conflict of two interests or two properties of the
same value, society has no excuse, but also no reason to give advantage to one of them, but still, criminal
law provides that there is extreme necessity in case when, during the elimination of danger, caused harm
is equal to threatening harm, considering psychical condition of the person, especially in case of danger
for some more significant legal property (e.g. life, body)™.

Comprehension, according to which extreme necessity also exists in case of conflict between two
properties of the same value, was introduced in criminal law of Serbia and Montenegro, by amendment of
Criminal code dating from 1959. Up to then, extreme necessity had only been related to violation of
properties of less value than the property which was saved by eliminating danger. Therefore, the existence

13 | jubisa Jovanovi¢, Dragan Jovasevié, Kriviéno pravo, Opéti deo, Nomos, Beograd, 2002.p. 114
16 Nikola Srzenti¢, Aleksandar Staji¢, Ljubisa Lazarevi¢, Kriviéno pravo, Opsti deo, Savremena administracija, Beograd,
1993.p.143
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of proportion between property which is endangered by occurred danger and property which is violated
during elimination of such danger, is very important for the existence of extreme necessity.

VIOLATION OF EXTREME NECESSITY

If a perpetrator, during eliminating danger for his own or someone else’s legal property, oversteps the
limit of extreme necessity which was set under condition that caused harm is not greater than threatening
harm, there is violation or excess of extreme necessity. Therefore, violation of extreme necessity exists
when a person eliminates danger from a legal property and during that action violates someone’s property
which is of higher value or greater significance than the property being protected.

An act committed in violation of extreme necessity is a criminal act and a person who committed it is
responsible according to general principles of criminal law. Most often violation of extreme necessity
happens in situations when a person who eliminates danger is not in a position to estimate values of both
legal properties and the level of excusable action when eliminating danger and causing harm to one’s legal

property.

But, not only is in practice very difficult do determine whether a criminal act is punishable, whether it was
committed out of extreme necessity and whether extreme necessity is violated, but the criminal-legal
theory has no definite attitude about where the limits of extreme necessity are. Some authors say that
violation of extreme necessity cannot represent the basis which has influence on mitigation or exemption
of sentence. Namely, an act committed out of extreme necessity, is committed towards properties of
innocent, disinterested people, and not against the property of the attacker. This is the case of collision of
two laws, so in this case, a perpetrator of such act should not be in favour when being punished, if such
act was committed in violation of extreme necessity.

Other theories say that violation of extreme necessity is especially significant in situations when a
perpetrator is under psychical pressure due to danger for his protected property. In such psychical
condition a perpetrator undertakes the action of eliminating danger, so in case of overstepping the limits
of extreme necessity, the sentence for a perpetrator can be mitigated. In fact, the problem of overstepping
the limit of extreme necessity is about the question whether caused harm is greater than threatening harm
and whether eliminating danger could have been done by less harm of one’s legal property than the harm
which was really done. Therefore, an act committed in violation of extreme necessity is a criminal act for
which the perpetrator is responsible, but, facultatively, there is a possibility of mitigating sentence.

But, there are cases where violation of extreme necessity results from specific psychical condition of the
perpetrator which was caused by occurred danger. This psychical condition can be of such intensity that it
causes the condition of temporary mental derangement. Such derangement can be of such intensity that it
can exempt criminal responsibility to some extent.

When violation of extreme necessity happened under special extenuating circumstances, court is
authorised to mitigate the sentence or to exempt the perpetrator from sentence (article 10. paragraph 3.
related to article 44. Basic Criminal Code and article 11. paragraph 3. related to article 45. Criminal code
of the Republic of Montenegro).
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Whether conditions for the existence of extreme necessity are fulfilled, whether there is violation of
extreme necessity and whether all that is done under extenuating circumstances (of objective and
subjective nature) is a factual question which is being solved by board of judges in each particular case.
violation of extreme necessity is also a situation where a perpetrator himself caused danger, but out of
negligence, so, while eliminating such danger, violates some legal property. In that case also, mitigating
sentences (facultative) are provided by law.

DuUTY TO EXPOSE TO DANGER

Extreme necessity is a general institute of criminal law. It could by used by all people, under condition
that all conditions, cumulatively provided by law, are fulfilled. This institute is applicable in case of any
criminal act aimed against any property. But, there is an exception to this general rule. Namely, there is no
extreme necessity (which in other words means that there is a criminal act for which the perpetrator is
responsible), if a person was obliged to expose to danger. Therefore, duty (obligation) to expose to danger
excludes the applicability of the institute of extreme necessity. If such person commits an act in order to
eliminate danger for some of his legal property (and this means his life and body as well), this person shall
be criminally responsible and punished for the committed act, though all conditions of extreme necessity
provided by law exist.

By provision article 10. paragraph 4. Basic Criminal Code and article 11. paragraph 4. Criminal code of
the Republic of Montenegro applicability of institute of extreme necessity for perpetrators who were in
duty to expose to danger is excluded, and it is necessary for the court to judge whether such duty to
expose to danger existed for those people, taking into consideration all circumstances in specific situation.
A person who is in duty to expose to danger cannot refuse carrying out such duty, according to the
institute of extreme necessity.

In Serbia and Montenegro there is a great number of people in organs, organizations and facilities who
cannot use this institution: military service, police, firemen, people who handle inflammable, poisonous,
radioactive and explosive materials, prison guards and others. Those are people who are obliged to
undertake actions and act according to specific rules, with necessary and high caution, because, by
accepting such professions, they also accepted a risk for being in such dangerous situations themselves.

Therefore, these people are obliged to sacrifice their own properties, even the most important ones, if they
are in danger while performing their jobs or taking care of confidential affairs and assignments. So, there
is a collision between their right to live (which is, as a natural law, absolute and inviolable) and duty for
exposing to danger and endangering life in certain situations.

In theory®’, an idea according to which duty to expose to danger does not exist always and in each case,
but only then when, according to all circumstances of subjective and objective character, in certain case
can be concluded that such person is really obliged to expose to danger, is accepted. This means that duty
to expose to danger is not of absolute nature, as it could be concluded at first sight. In other words,
possibility of quoting extreme necessity for these people is not completely excluded, so there are
examples when firemen are not obliged to jump into fire at any price in order to extinguish fire, especially
when such chances are small, and danger, which they are exposed to very large.

" Bora Cejovi¢, Krivicno pravo, Opéti deo, SluZzbeni list, Beograd, 2002.p.179-181
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THE SYSTEM OF PROPERTY CRIMINAL SANCTIONSIN
CRIMINAL LAW OF SERBIA AND MONTENEGRO

by

DRAGAN JOVASEVIC PHD

INTRODUCTORY REMARKS

All modern criminal laws provide various means and measures for suppression and prevention criminality
in general and specially a crime against property, which is nowadays prevailing in a structure of modern
criminality. Criminal sanctions are pointed out according to their nature, character, performance and
significance. Taking into consideration a specific character of crimes against property and their
perpetrators, the specific kinds of sanctions, which repressive but extremely preventive influence, are
provided :

1) property punishments : a fine and the confiscation of property,
2) a measure of security : confiscating an object .

In all contemporary atates , in the structure of criminality, a crime against property is prevailing according
to number of committed acts, their perpetrators, consequences, scope and the intensity of social danger,
recidivism and other features as well. For suppression criminality of all kinds and the aspects of
performance, included a crime against property, various social (primarily state) agencies at all social
leveles have applied different measures, means and procedures. All of them could be divided into
preventive and repressive ones. Criminal sanctions are special ones according to their significance, nature,
contents, characteristics and effect.

Due to their character, at the same time they are repressive and forced ie it means to take away or to limit
certain liberties and rights to the perpetrator of criminal acts. They are applied against his will on the
basis of court' s decision in accordance with certain conditions and according to the procedure which is
determined by law. The aim of all those measures is defined in many ways. Firs of all, their aim is to
protect a society (ie its social values) from all forms of criminality (from all and aspects of injuring and
endangering). Furthermore,a perpetrator is thwarted, generally or at least for a certain period of time, to
commit criminal act again (the same or different one). Also, those sanctions have an educational influence
on people in order not to violate regulations and commit criminal acts legal appliance of predicted
repressive measures under the pretext of criminal sanction.

When we speak about suppression and prevention of crime against property (it has got a high position in a
structure of modern criminality in general) , we have to point out its basic characteristics, because
efficient and top-quality fight against the perpetrators of those acts, depends on them. As far as crimes
against property are in question, a property of another person (physical and legal) is the object of attack.
That property can be movable or immovable but it can be expressed as property rights and property
interests. When these acts are in question, the most frequent are confiscating, adapting and obtaining — the

*Dragan Jovasevi¢ PhD, associate professor, Faculty of law in Nis, Serbia and Montenegro.
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aim is to provide for oneself or some other person a property profit or to make a damage.

For certain acts, the law has determined a special psycho element which is shown under pretext of greed.
It represents’ a motice which comprises of rootless and egoistic rush to obtain property profit at any rate.
Such a greed appears as unique personal and psycho feature shaped as a purpose (in a sense of conscious
and willing act directed towards a goal, which idea effects like internal driving force of every human
activity). Finally, as the result of taken act, when a crime against property is in question , there is causing
property damage, property rights or interests of passive subjekct (physical or legal person) on one hand
and the same or bigger amount of obtained illegal property for perpetrator or some other person on the
other hand.

Prescribing, pronouncing and carrying out all criminal sanctions have got prior aim ie to protect social
welfare and values from all forms of injuring and endangering. In order to fulfil that task, criminal judical
organs’ apply appropriate forms and measures of criminal sanctions. Fighting crimes against property, tat
social activity is primarily the appliance of specific criminal law measures and means which should be an
answer to demands and needs of modern state (society), ie to be an adequate, efficient and legal answer to
all items of such a criminal act. In a system of criminal law measures for fot proper reaction on form and
aspects of crimes against property, the following measures are distinguished by their importance, contens,
character, performance and nature :

1) a fine as only kind of property punishment in criminal law of Serbia and Montenegro system
prescribes in article 39. The Basic Criminal Code, former The Criminal Code of FR Yugoslavia® and in
article 39-40. The Criminal Code of Republic of Montenegro® from 2003.),

2) a confiscation of property as property punishment only in criminal law in Republic of Serbia
(precribed in article 39a. The Basic Criminal Code),

3) security measure of confiscation an object which are used or predicted for committing criminal act, ie
which are originated by committing a criminal act (prescribed in article 69. The Basic Criminal Code and
in article 75. The Criminal Code of Republic of Montenegro).

THE CONCEPT AND CHARACTERISTICS OF A FINE

A fine is the only property punishment in criminal law of Serbia and Montenegro and it has an early
origin referring to the system of composition — it means that the perpetrator was obliged to pay a certain
sum of money to damaged person or to his family as "compensation for a committed act" and in that way
blood feud was practically avoided. Nowdays,a fine represents an independent criminal sanction ie paying
a certain sum of money in the benefit of state. A fine is the most frequently pronounced criminal sanction.

! Bogdan Zlataric, Mirjan Damaska, Recnik krivi¢nog prava i postupka, Zagreb, 1966. p.138 ; Dragan Jovasevic, Leksikon
krivi¢cnog prava, Beograd, 2002. p. 212

2 Dragan Jovasevic, Komentar Kriviénog zakona SR Jugoslavije, Beograd, 2002. p. 12 ; Zoran Stojanovi¢, Politika suzbijanja
kriminaliteta, Novi Sad, 1991. p. 79-81

® Ljubia Jovanovi¢, Dragan Jovasevi¢, Kriviéno pravo, Opéti deo, Beograd, 2003. p.264-266

* Official gazette of Republic of Montenegro, No. 70/2003
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In FR Yugoslavia , thepercentage of pronounced fines was 45 % of total number of pronounced criminal
sanctions.

The situation is similar in other countries too, today. This punishment is specially conveient for
misdemeanours but it is also applied when offences of moderate level of intensity are in question® .
Mostly, it is pronounced for involutary, primarily and situational acts and in some countries, it is so
widely spread that it has completely put aside a punishment of arrest’” when misdemeanours and offences
of moderate level of intensity are in question.

Except for a criminal code, a fine is extremely important sanction which is pronounced to perpetrators of
other forms of offences — economy crimes and violations neverheless who the prepetrator is — physical
person , juristic person, responsible person in juristic person or an entrepreneur. A fine can be pronounced
as a main or accesory punishment to the prepetrator of criminal act who is responsible for committed
crime.Furthermore, it can be pronounced together with the punishment of errestment, under conditions
prescribed by criminal code. A fine means the obligation of sentenced person to pay a certain sum of
money to the benefit of state (ie its budget of Republic Serbia or budget of Republic of Montenegro).
When a fine sentence has come into effect, there is obligatory relation between the perpetrator of criminal
act and the state — the state is a creditor and the perpetrator is a debtor.

As a main punishment , a fine can be pronounced when it is alternatively predicted together with the
prison punishment by criminal code, that is when the court has justified the pronouncing of this
punishment by appliance the regulations about meting out and mitigating a prescribed prison punishment.
As accessory , a fine can be pronounced in many cases :

1) when it is predicted by code together with a prison punishment for certain criminal act,

2) when it is not predicted by code at all for a certain criminal act but when that criminal act was
committed with profit as a motive and

3) when a fine is predicted by code alternatively with a prison punishment for certain criminal act and it
that case, the court pronounced both prescribed punishments.

In the same way, a fine can be pronounced to perpetrator of plurality of criminal offences.

In general part of criminal law,a general minimum and a general maximum of a fine are determined, ie
certain limits for court to mete out this kind of punishment. General law minimum of this punishment in
Republic of Serbia is 1.000 dinars or in Republic of Montenegro is 200 EUR, while there are two general
maximums. That is, a general maximum of a fine in Republic of Serbia is 200.000 dinars or in Republic of
Montenegro is 20.000 EUR, but if criminal act is committed with a profit as a motive, then the court is
authorized to pronounce a fine in Republic of Serbia up to 800.000 dinars or in Republic of Montenegro
up to 100.000 EUR to such a perpetrator of criminal act. A both republic codes and auxiliary and

® Porde Pordevi¢, Odmeravanje noveane kazne , Jugoslovenska revija za kriminologiju i kriviéno pravo, Beograd, No. 3/1998.
p. 102

® Zoran Stojanovi¢, Kriviéno pravo, Opsti deo, Beograd, 2000. p.265

"W. Hassemer, Einfuhrung in die Grundlagen des Straftrechts, 2. Auflage, Munchen,1990. p. 298
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additional codes as well, do not predict special minimum or special maximum of a fine for certain
criminal act either once.

When meting out a fine, a court is obliged (considering the purpose of punishment in accordance with
the regulation of article 41, The Basic Criminal Code or article 42, The Criminal code of the Republic of
Montenegro) to take into account all extenuating and empeding circumstances and specially to consider
the property condition of the perpetrator of criminal act. That is, the court should estimate his total
property power — real estate, both incomes and outcomes (obligations)® .

Our practice has noted some cases of cumulative pronouncing a fine together with suspended sentence (as
special kind of admonitory criminal sanctions). When a suspended prison sentence is pronounced to the
defendant and at the same time, a fine as accessory punishment is pronounced, there is no possibility to
condition the defendant to pay an accessory to pay an accessory sentence.

Considering the pronouncing a fine it is necessary to point out the regulation of article 50, The Basic
Criminal Code and article 51, The Criminal Code of Montenegro . That is, according to these codes , a
fine includes the time which the perpetrator spent in a custody and any other deprivation of freedom
concerning the criminal act as well. Such a solution is justified by reasons of legal equity. In the same
way, a pronounced fine includes a prison or a fine which the defendant served ie paid for committed
economy crime or violation under condition that a criminal act (the sentence is pronounced for) includes
by its characteristics and by characteristics of economy crime and violation even military-disciplinary
violation in certain cases. Under such calculations, a day in custody, a day of deprivation of freedom, a
day in prison and a fine of 200 dinars in Republic of Serbia and a fine of 40 EUR in Republic of
Montenegro are equalized.

When the court is assured that it is justified and of legal equity to pronounce a fine to a defendant who is
responsible for committed criminal act, the court will estimate a fine as a precise sum of money (fixed
amount). At the same time, the court is obliged to determine the time of payment. This period of time
cannot be shorter than 15 days nor longer than three mounths in both criminal codes in Serbia and
Montenegro. As special solution is prescribed in article 40. The Criminal Code of Republic of
Montenegro. This is a daily of fine. In this case, the court is saying a fine amount from 10 EUR to 1.000
EUR . The prepetrator is need to pay this amount in period from10 to 360 days.

The court will determine the period of time for payment in accordance with the property possibilities of
offender. Taking into consideration these circumstances, the court can allow payment on installments and
in that case, the court must determine the number of instaliments, the amount of installments and the time
of payment which cannot be longer than two years in Republic of Serbia or one year in Republic of
Montenegro. All periods of time, the court has determined for paying a pronounced fine, have been
calculated from the moment when the sentence has gone into effect (unless an appeal is submitted) ie
from the moment when an effective sentence has been handed to the defended”® .

If defendant does not pay a fine during limited period of time, then a forced payment is present.In the case
that it is not even then possible to collect total or partial sum of money, the pronounced fine has
beenchanged for the prison punishment and 200 dinars in Republic of Serbia and 40 EUR in Republic of

8 Ljubia Jovanovi¢, Kriviéno pravo, Opéti deo, Beograd, 1995,p.362
® Komentar Kriviénog zakona SR Jugoslavije, Beograd, 1995, p. 200-201

DR.DRAGANJOVASEVIC-THE SYSTEM OF PROPERTY CRIMINAL SANCTIONSIN CRIMINAL LAW OF SERBIA AND MONTENEGRO 120




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

Montenegro of unpaid fine is calculated as a one day in prison. Bud, in this case, the prison punishment
cannot be longer than six months .

We are going to point out one specific situation which is present at meting out a sentence for plurality of
offences. That is, in such a situation,it is possible that the court in a cumulative way pronounces both
prison punishment (as regular kind of sentence) and a fine simultaneously. In a case that the defended
cannot voluntarily pay meted amount of a fime (total amount or partial one), and it is not possible to
realize forced payment, the unpaid part a fine can be changed by prison punishment. It means that the
defended has to serve two prison punishments in succesion, but they are still different by their nature and
characteristics™ .

Taking into consideration the case when a fine for economy crime is pronounced and included into a fine
which is pronounced to the defended under condition of objective and subjective identy, it is essential to
point out the appropriate solutions which are present in our court practice® . If a sentence is pronounced ,
a prison punishment and a fine for criminal act and a fine for a violation, to a efended who is accused for
both criminal acts and a violation, then the pronounced fine sentence for a violation should be included
into pronounced fine for a criminal act nevertheless the fact that this sentence is pronounced as accesory
one. However, if that punishment is bigger than a pronounced fine for a criminal act, then the part of
appropriate punishment should be included into a fine and the rest insto prison punishment.

When the court has sentenced the defended guilty and pronounced a fine for committed criminal act, and a
fine for a violation is not included into that sentence (whose characteristics are included into committed
act that he is pronounced guilty for and sentenced a fine), it does not represent an essential violation of
criminal law because a separate resolution about calculating in punishment can be made.

Considering the ways of prescribing and estimating a fine , certain contemporary criminal laws have
various systems: 1) the system of fixed amounts in criminal laws : Italia, Switzerland, Bosnia and
Hercegovina'? , 2) the system of days-a fine or the system of daily fine'® in criminal laws : Germany,
Slovenia, 3) the system of average salaries in criminal laws : Russian federation, Croatia** and 4) the
system of proportional estimation of a fine in criminal laws : Italia®.

As the system of fixed amounts is accepted both in Serbia and Montenegro and in majority of criminal
laws, we are going to point out its characteristics. The system or the method of fixed amounts is a
classical way of prescribing and estimating a fine in a majority of modern criminal laws nowdays and
which has been well-known applied for a long period of time (even in old Roman law and in Hammurabi
code) According to this system, a fine has been prescribed in a detrermined and fixed amount or a general
minimum and a general maximum are determined in a fixed way in the regulations of general part of

19 Bora Cejovi¢, Kriviéno pravo u sudskoj praksi, Prva knjiga, Opéti deo, Beograd, 1985, p.273-274

! Vojislav Burdi¢, Dragan Jovasevi¢, Praktikum za krivi¢no pravo, Knjiga prva, Opéti deo, Beograd, 2003, p. 257-261

12 Codico penale, Note richiami e indisi a curadi , Sofo Borghase, Giudici del Tribunale di Milano, Milano, 1952 ;
Shweizerisches Strafgesetzbuch Stand Am 1. April 1996., Bern, 1997 ; Zbirka Krivi¢nih (kaznenih) propisa Federacije Bosne i
Hercegovine, Sarajevo, 1998

13 A. Schonke, A. Schroder, Strafgesetzbuch, Kommentar, Munchen, 1976 ; Kazenski zakonik Republike Slovenie, z uvodnimi
komentari Bostjana Penka in Klaudija Stroliga, Ljubljana, 1999

14 J.1. Skuratov, V.M. Lebedov, Kommentarii k Ugolovnomu kodeksu v Rossijskoj federacii, Moskva, 1996; P. Vei¢, Novo
hrvatsko kazneno pravo, Zagreb, 1999

' Diritto penale, Parte generale e speciale, Simone, Napoli, 2004.
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criminal code. Besides this way of prescribing a fine, it is also pronounced as a fixed and determined sum
of money and the defendant has to pay that sum during limited and sentenced period of time. Using this
way of prescribing a fine, the property state od perpetrator of criminal act is of great importance.

The advantage of this system is in its simplicity, preciseness and legal equity because a fine , which the
perpetrator has to pay, is determined as fixed amount and there is no need for futher calculation,
determination and leveling mainly connected with some certain securities (inflation) elements. This
system is very convenient for the appliance of court practice and it is fully in accordance with the
principle of legality of criminal act and punishment. But besides many advantages which have made this
system the most frequent one, there are some disadvantages which are apecially visible when the way of
calculating fines is in question, specially under conditions of increased or extremely high inflation, when
pronounced fixed amounts of money have become lower and even symbolic ones.

Performing all criminal and other penal sanctions are under jurisdiction of republics — federal units. So,
performing a fine in Republic of Serbia is determined by regulations of articles 176-181. in The Code of
Performing Criminal Sanctions™. According to these regulations the decision, which determines the
performing a fine, has been carried out officialy by the court of origin jurisdiction and in accordance with
The Code of Executive Proceedings. A fine has been collected by list and selling of movable property of
defendant and when it is not enough, then real estate in on sale (under condition that defendant
voluntarily does not meet his duties included into sentence and in a limited period of time). In a case that a
fine cannot be collected in that way, the court in charge has been informed and then, the court has certain
activities in order to replace a fine with a prison punishment — it was the issue of previous text.

When the costs of criminal proceedings and a fine have been collecting simultaneously, then the
collection of criminal proceedings coast has got priority. In a case that because of collected fine the
property of defendant is reduced to such extent that it is not possible to realize the property-law demand
of a damaged person (demand for a compensation), then the demand has to be collected from a fine but
mostly up the determined fine. The defendant has to pay the costs of forced fine collection. It is necessary
to point out the fact that in accordance with the regulations of republic code about carrying out criminal
sanctions, there is identical way of carrying out a fine which is pronounced for economy crime and
economy offence.

Performing a fine in Republic of Montenegro is defined according to the regulations of articles 72-76. of
The Code of Performing Criminal sanctions'’ in almost the same way as it is performing the same
punishment defined in Republic of Serbia. The same way is applied when pronounced fines are in
question : to juristic person, to entrepreneur, to resposible one in a legal person or physical one for
committed economy crime or economy offence. In that way, the problem of carrying out criminal
sanctions is defined in unique way in Serbia and Montenegro in accordance with unique regulations and
procedure which guarantee legality, equality of all in front of law and legal equilty at full length.

1¢ Dragan Jovasevi¢, Komentar Zakona o izvrsenju krivi¢nih sankcija Republike Srbije sa prate¢im propisima i sudskom
praksom i Zakon o izvr3enju kriviénih sankcija Republike Crne Gore, Beograd, 2000, p. 134-140
7 Sluzbeni list Republike Crne Gore No. 25/94 i 29/94
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THE CONFISCATION OF PROPERTY AS CRIMINAL PUNISHMENT

The confiscation of property is specific property punishment in criminal law of Republic of Serbia ,
who prescribed only The Basic Criminal Code (former The Criminal Code of the FR Yugoslavia) in
article 39a, after law change from May 2003". It is a secondary property sanction which forfeiture , mean
the permanent depriation of all property of perpetrator by order of a criminal court. This measure eneable
confiscation : 1) proceeds of crime derived from offences or property the value of which correspodens to
that of such proceeds and 2) property, equipment and other instrumentalities used in or destined for use in
offences.

This sanction to pass to perpetrator under following condition in criminal law of Republic of Serbia : 1)
perpetrator of organized crime and 2) if to passed prison punishment over four years.

This sanction also provided many modern criminal codes : in article 44, of Criminal code of Russian
federation, article 29, of Criminal code of Republic of Albania and article 23, of Criminal code of
Repuiblic Ukraine. But this sanction provided also international criminal acts as : in article 77, of Roma
Statute of Criminal court from July, 1998. and in article 12, United Nations Convention against
transnational organized crime from December 2000. with two added Protocols.

THE CONCEPT AND CHARACTERISTICS OF SECURITY MEASURE OF CONFISCATING
AN OBJECT

However, the punishments are not the only forms of criminal sanctions. They are prescribed in special
part of criminal laws for the majority of criminal acts and mostly, they are pronounced for the perpetrators
of criminal acts in court practice ; besides, the security measures are present as a very efficient mean for
suppressing crime. They can be pronounced to all perpetrators of criminal acts (under age and adults,
criminally reliable or non-reliable person) if it is estimated by court as necessary in order to eliminate the
state and conditions which can be of influence on the perpetrator not to committ criminal acts in future
(article 60, The Basic Criminal Code and article 66, The Criminal Code of the Republic of Montenegro).

For preventing a crime against property, the criminal law in Serbia and Montenegro has determined one
specific measure of property and real character in the system of security measures. It is a security measure
of confiscating an object prescribed by article 69, of The Basic Criminal Code and article 75, The
Criminal Code of the Republic of Montenegro. It is represents a real measure whose prescribing,
pronouncing and performing is connected with danger, a danger because of owing an object by the
perpetrator of criminal act or because characteristics of some objects are dangerous® .

The law prescribes two conditions for pronouncing this measure :

1) The conficated objects are used or intended for committing criminal acts (istrumenta sceleris) or they
are products of committed criminal acts (producta sceleris).

'8 Sluzbeni glasnik Republike Srbije , No, 59/2003
9| jubisa Jovanovi¢, Dragan Jovasevié, Kriviéno pravo, Opsti deo, Beograd, 2002,p.243-245
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2) A security measure is pronounced together with punishment, suspended sentence, court reprimand,
released or compulsory psychiatric treatmant and guarding in a health institution or compulsory non-
committed psychiatric treatment (if it is pronounced to incompetent persons) or together with educational
measure (if it is pronounced to junior of legal age). Therefore, a security measure is of supplementary
character.

Under these conditions, it is possible to conclude that by appliance of this security measure, those objects,
which are directly connected with the committed criminal act, are confiscated. These are objects which
are intended or used for committing criminal acts (means, tools) or arised by committing criminal acts®.

The objects which are used or intended for committing a criminal act are, by rule, those which can be used
as a mean or tool for committing a criminal act (most frequently they are arms, tools for overcoming
obstacles, the object adapted for certain aim, but they can be such objects that they do not have some
dangerous characteristics under condition that they served for committing some criminal acts or that there
is a danger that they can be used in a process of committing a criminal act). They can be the objects
which production and distribution is forbidden or resticted or under special regime because of their
dangerous characteristics (poisons, explosive, narcotics, psychotropic substances ).

For appliance a security measure of confiscating the objects of special significance is legal understanding
adopted at joined session of The Federal Court, The Supreme Military Court, republic and province
supreme courts which was held on 28. December 1976. and it is a follows : " The objects (automobile,
furniture, various appliances etc) which are bought by foreign currency obtained by committing a criminal
act of roreign currency trade or by trading other securites whose circulation is forbidden according to
article 234, of Criminal Code ; such object cannot be confiscated by appliance a security measure of
conZilscating the objects because they are not the objects which originated or used for committin a criminal
act"".

When a security measure is applied practically only movable property is confiscated. It means that
immovable objects such as buildings, parts of buildings and ground cannot be confiscated even if the
perpetrator used them for committing a criminal act. That' s why it is possible to confiscate means of
transportation like vehicles, ships, aircrafts nevertheless the fact that ships and crafts are defined as real
estate in a civil law.

It is necessary to make a difference among the used and intended objects and the objects which were
originated by committing a criminal act from the object which werw obtained as a reward for committed
criminal act of which the perpetrator or other person obtained by selling stolen goods or in some other
way against the law. Those objects, although they are in a circumstantial way in a connection with a
committed criminal act, cannot be confiscated by appliance of this security measure but on the basis on
article 84-87, of Basic Criminal Code and article 112-114, The Criminal code of the Republic of
Montenegro by appliance a special criminal-law measure sui generis — by confiscating property benefits
obtained against the law.These two criminal-law measures are pronounced separately under condition that
legal presumption are fulfilled for each and they can be pronounced in a cumulative way as well.

0 Dragan Jovagevié, Leksikon krivi¢nog prava, Beograd, 2002,p. 357-358

2 pravno shvatanje usvojeno na opstoj sednici Saveznog suda, Vrhovnog vojnog suda o republickih i pokrajinskih vrhovnih
sudova koja je odrZzana 28. decembra 1976. godine

DR.DRAGANJOVASEVIC-THE SYSTEM OF PROPERTY CRIMINAL SANCTIONSIN CRIMINAL LAW OF SERBIA AND MONTENEGRO 124




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

By appliance a security measure (article 69, The Basic Criminal Code and aerticle 75, The Criminal Code
of the Republic of Montenegro) , the objects which are in the possession of perpetrator of criminal act can
be confiscated. It is quite understandable because a criminal sanction should effect the perpetrator himself
as he committed a criminal act. Besides, there are law prescribed cases when it is possible, by appliance a
security measure, to confiscate the objects even when they are not in his possession. Such an opportunity
is preciselu defined by regulation of article 62, paragraph 2, of The Basic Criminal Code and article 75,
paragraph 2 of The Criminal Code of the Republic of Montenegro it is a matter of general security or
morality reasons but even in that case, the third person's right on compensation from the perpetrator of a
criminal act has not been touched. In this case, the appliance of a security measure has got extremely
preventive character because it prevents committing criminal acts in future : but, in criminal-law theory,
there is a reasonable question of judification of such a confiscation the object as the form of criminal
sanction when the person did not participate in committing a criminal act at all or who obtained the object
in question in some other legal way (but not by committing a criminal act).

Generally speaking, the pronouncing a security measure of confiscating the objects is of facultative
character. It means that such a form of criminal sanction is pronounced by court' opinion when legally
prescribed conditions are fulfiled to a concrete case, taking into consideration the aim of prescribing and
pronouncing criminal sanctions at all. The court , by rule, on the basis of all subjective and objective
circumstances in a connection with committed criminal act and its perpetrator, has decided to pronounce
a security measure from article 69, The Basic Criminal Code and article 75, The Criminal Code of the
Republic of Montenegro. Besides this legal possibility, it is specially prescribed that the court must
pronounce a security measure in a concrete case, if, of course, legally prescribed conditions are fulfiled. It
that case, the court cannot decide independently but must pronounce it.

In that sense, the decision of Federal Court (the regulations of special part of criminal law, by which it is
prescribed that the objects will be confiscated for certain criminal acts) represents the realization of the
regulations of general part of criminal code, so they cannot be independently applied”’. The court can
pronounce a security measure of confiscation the objects in two ways : by decision of criminal matter
(sentence or decision) or by special decision. As a rule, the court decides to apply a security measure in a
decision by which the court meritoriosly deals with a criminal matter. In that sense it is the principle of
court practice in Serbia and Montenegro. The security measure of confiscation the objects is one of
criminal sanctions but when it is missed by a sentence after the time of absolute expiry for a criminal act
the defended was pronounced guilty, the court cannot pronounce it even by additional decision according
to regulation of article 500, paragraph 3, of The Code of Criminal Proceedings.

Therefore, a special decision about pronouncing a security measure of confiscating the objects, the court
can decide only in outstanding circumstances and only in two cases : 1) when it is missed by the sentence
the defended was pronounced guilty and 2) when the procedure is ended in front of some other body or it
is dismissed. When the procedure, by which the defended is pronounced guilty, is effectively ended, the
decision about confiscating the objects according to article 69, The Basic Criminal Code or article 75, The
Criminal Code of the Republic of Montenegro can be pronounced by a council from article 23, paragraph
6, of The Code of Criminal Proceedings, even additionally when such a decision was missed.

The pronounced security measure of confiscating the objects is accordance with the regulation of article
212, of The Law of permorming Criminal Sanctions is in the charge of court which has pronounced that

%2 presuda Saveznog suda KZ. 12/78 od 31. maj 1978. godine
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measure in the first degree. Depending on nature of confiscated objects, the court can decide weather to
sell the confiscated objects according to regulations of The Law of Executive Procedure or to hand to
state organs, the museum of criminalistic or other scientific or humanitarian institutions or to destroy
them. In any case , financial means obtained by selling the confiscated objects are input into the budget of
state in accordance with outstanding legal regulation.

FINAL REMARKS

To suppress various forms and aspects of crime generally,the society has got many different means,
measures and procedures at its disposal. The criminal — law measures are among them and there are many
forms in criminal law of Serbia and Montenegro. They are criminal sanctions but also other criminal- law
measures sui generis. For preventing and suppressing a crime against property, among many social
measures , a fine is distinguished ones by their significance, nature, contents , character and effect.

Althought the issue here is primarily of forced retributional measures which are applied on perpetrator of
criminal offence because of committed act and against his will, it is not disputable that they have got
preventive character (both from aspect of social and specially prevention and form the aspect of general
or common prevention). Considering that the property rights and benefits ie property has been confiscated
from the perpetrator of criminal act by appllying these measures, (mostly movable property because of
nature and character of pronounced measure) the society, by these sanctions, resist the perpetrators of
crimes against the property in most efficient and most rational way. By applying these measures, there is
an attempt to drive away impulses, wishes and intentions of the perpetrator that, by committing criminal
acts, he can enlarge his property or prevent its reduction.

So, these criminal-law measures affect on the perpetrator of criminal act in destimulating way and on
people as well and clearly shows the determination of society that nobody can make profit of committing
criminal acts, ie acting against the law. However, there is a frequent concept that preventing and
suppressing all crimes and crimes against property, too cannot be efficiently conduct only by applying
criminal sanctions. That is ,in that fight against the perpetrators of criminal acts (besides repressive
measures we cannot deal with present level of social development) it is necessary to apply greatly various
measures and means of general and special prevention at all levels ; these measures should be applied by
not only judical organs and not only state organs but by all social factors and an individual in a society as
well.

Only, by unique, planned, systematic and continous activity of all those subjects in the country and
aurrounding area, it is possible to accomplish a success in preventing and suppressing crime in general.
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PLURALITY OF OPINION VERSUS CONCENTRATION OF
OWNERSHIP : RECENT DEVELOPMENTS IN TURKISH MEDIA LAW

by
DR. SAIM UYE"

INTRODUCTION

Pluralism in media is an important aspect and necessity of democratic pluralism, which is considered to be
the basic principle of contemporary social orders. This stems esentially from the recognition of the need to
make information objectively and impartially available to the public for maintaining the proper
functioning of democratic procedure. The important role the media have, on one hand, for informed
participation of people in public affairs, and on the other, for free representation and exchange of different
views and opinions, makes media a cornerstone in the process of free formation of public opinion®.

This argumentation is clearly figured out when European (Council of Europe and European Union)
documents are examined?. Cavallin, referring to the Council of Europe documents to find a definition of
pluralism in relation to media, explains that “the notion of pluralism is understood to mean the scope for a
wide range of social, political and cultural values, opinions, information and interests to find expression
through the media.>” In the Green Paper proposed by the European Commission in 1992, pluralism is
defined as “a legal concept whose purpose is to limit in certain cases the scope of the principle of freedom
of expression with a view to guaranteeing diversity of information for the public™.”

Pluralism, in this sense, is used to have two different but related meanings, one being “internal” and the
other “external”. Regulation of media is closely connected with the goal of protecting both kinds of
pluralism. Internal pluralism deals with ensuring diversity within the activity of a media operator; that is,
the content of communication in a single service is concerned. The rules in respect of internal pluralism
are simply about the obligations of operators to have different viewpoints offered in their programmes. As
for the external pluralism, the stress is not directly on the editorial content, but on the existence of various
organizations, which are structurally independent from each other. Having a number of different
operators, it is believed, will help safeguarding diversity and plurality. The rules addressing external

“ PhD, Ankara University Faculty of Law, Turkey.

! James Curran, “Mass Media and Democracy: A Reappraisal” , James Curran, Michael Gurevitch (eds), Mass Media and
Society, London, 1991, pp. 102-105.

% See Media Diversity in Europe, Report prepared by AP-MD (Advisory Panel on Media Diversity) for COMM (Council of
Europe Steering Committee on Mass Media), Strasbourg, 2002, p. 6.

% Jens Cavallin, “European Policies and Regulations on Media Concentration”, International Journal of Communications Law
and Policy, February 1998, http://www.ijclp.org/1_1998/ijclp_webdoc_3 1 1998.html

* Pluralism and Media Concentration in the Internal Market: An Assesment of the Need for Community Action, COM (92) 480
final, 23 Dec 1992, p. 18.

DR. SAIM UYE - PLURALITY OF OPINION VERSUS CONCENTRATION OF OWNERSHIP : RECENT DEVELOPMENTS IN TURKISH MEDIA LAW 127




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

pluralism, thus, governs the extent to which the allowed ownership of media companies by the same
person or capital group shall be”.

The same documents state that the “definition of pluralism views media concentration as being in
opposition to pluralism”®, because, “[Clontrol of a collection of media by a single person ... has the
potential effect of making the spreading of ideas dependant on acceptance by a single person and of
restricting alternative means ... Concentration of control of media access in the hands of a few is by
definition a threat to the diversity of information.” This is why the restrictive regulation of media
ownership is regarded to be a legal instrument as a measure against concentration®.

Barendt and Hitchens show us two main concerns regarding the regulation of media ownership. The first
is related with avoiding unfair competition. There is no difference between media companies and others
with regard to this issue, because general competition rules are mainly concerned with securing economic
objectives. But the second concern, arising from the diversity and plurality questions, goes further than
simply economic objectives and justifies the specific rules that restrict media ownership in order to
maintain that ownership concentration in media does not limit diversity of information and opinion®.

Media ownership rules, specifying certain limits for multi-ownership in one sector or for cross-ownership
in different sectors, serve for external pluralism by way of constructing a system that is supposed to
proactively prevent the concentration of power. In this essay development of the rules of this kind are
addressed. The examination of different national experiences assist us to determine common trends of
development and so to reach an adequate perspective of the Turkish state of affairs with a comparative
view. Following a short review of the deregulatory pattern of change in three examples of national
regulation -UK, Germany and Italy- and a brief account of the failure of regulation at European level, the
evolution of Turkish media law in this regard will be considered below. The word ‘media’ here has the
meaning of ‘audiovisual media’, i.e. the conventional broadcasters of television and radio, which are the
most widely used means of communication and the most important source of information -compared with
others such as press and internet- for the people in Turkey.

1. NATIONAL TRENDS TWORDS DEREGULATION

1.1. United Kingdom

In United Kingdom, prior to 1990, the commercial broadcasting system was based on regional monopolies
in terms of both dissemination and revenue. Broadcasting Act of 1990, by putting an end to the old

monopoly structure and opening the broadcasting market to competition, liberalised the system®. The
multi-ownership provisions of the 1990 Act made possible for a company to own two broadcasting

® David Goldberg, Tony Prosser, Stefaan Verhulst, “Regulating the Changing Media”, David Goldberg, Tony Prosser, Stefaan
Verhulst (eds), Regulating the Changing Media, A Comparative Study, Oxford, 1998, p. 19; Cavallin, Ibid; Pluralism and
Media Concentration in the Internal Market, supra note 4, p. 18.

& Cavallin, Ibid.

" Pluralism and Media Concentration in the Internal Market, supra note 4, p. 20.

® Media Diversity in Europe, supra note 2, p. 9.

® Eric Barendt, Lesley Hitchens, Media Law, Cases and Materials, Longman Law Series, London, 2000, p. 242; see also Media
Diversity in Europe, supra note 2, p. 8.

1% Wolfgang Hoffmann-Riem, Regulating Media, New York/London, 1996, pp. 79, 99.
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licenses (Channel 3) and at the same time to hold interests up to % 20 in other companies. According to
the cross-ownership rules, newspaper owners were capable to own, though to a limited extent, shares in
broadcasting companies™’. It was argued that the Act was, in some ways, in favour of already existing
cross-ownership interests of media giants such as Murdoch™.

The 1996 Broadcasting Act, replacing the 1990 Act, brought relaxations regarding media ownership. The
new multi-ownership rules introduced a new way of measuring the market power of companies. The aim
was to limit the audience share of broadcasters to % 15, instead of restricting simply the number of
licenses to be hold. On the other hand, cross-ownership provisions permitted national newspapers having
less than % 20 market share to own a broadcaster™.

The Communications Act of 2003 represents the final step of deregulation in British broadcasting. The
Act radically relaxed the ownership rules which were in effect since 1996. The rule, for example, that
imposed a limit of % 15 on broadcaster’s audience share has been removed. The rules preventing joint
ownership of licenses has been revoked™.

1.2. Germany

In Germany, major matters of broadcasting are regulated in the interstate treaties (Rundfunkstaatsvertrag)
which have been prepared to harmonize the legislation of different federal states. These treaties faced
changes several times, recently in 2005.

Under the multi-ownership rules of 1991 Interstate Broadcasting Treaty the companies were permitted to
operate maximum two nationwide television stations and two radio stations. There was also a limit of
%50 for the share to be hold by an owner in a broadcaster. The cross-ownership rules were from the outset
rare and weak in the country, e.g. cross-ownership between press and broadcasting at national level was
not prohibited™.

The rules have been liberalised in 1996. The Treaty which entered into force on 1 January 1997 did not
impose a limit on the number of channels, but it brought a treshold with regard to the annual audience
share'’. According to this rule, companies were allowed to broadcast nationwide in the country an

1 Barendt, Hitchens, op.cit., p. 248; Hofmann-Riem, op.cit, pp. 104-105.

2 T. Gibbons, “Aspiring to Pluralism: The Constraints of Public Broadcasting Values on the De-regulation of British Media
Ownership”, Cardozo Arts and Entertainment Law Journal 16, 1998, p. 489 (also extracted at Barendt, Hitchens, op.cit., p.
250); see Alison Harcourt, Stefaan Verhulst, “Support for Regulation and Transparency of Media Ownership and
Concentration - Russia, Study of European Approaches to Media Ownership”,
http://www.medialaw.ru/e_pages/laws/ero_union/e-conc.htm

3 Barendt, Hitchens, op.cit., pp. 252-256; Media Diversity in Europe, supra note 2, p.11; Stefaan Verhulst, “The United
Kingdom”, Goldberg, Prosser, Verhulst (eds), op.cit, p. 126; David Levy, Europe’s Digital Revolution, Routledge, London /
New York, 1999, p. 35; Harcourt, Verhulst, Ibid.

Y http://ww.communicationsbill.gov.uk

> David Ward, A Mapping Study of Media Concentration and Ownership in Ten European Countries, Netherlands Media
Authority, Hilversum, 2004, p. 215; for a summary of important changes see
http://www.freshfieldsbruckhausderinger.com/practice/corporate/publications/pdfs/6193.pdf

1® Hoffmann-Riem, op.cit, p. 135; Levy, op.cit., p. 114; Harcourt, Verhulst, supra note 12. The consolidation in German media
owes its growth to this absence of prohibition, see Hoffmann-Riem, op.cit., p. 136.

" Wolfgang Kleinwéchter, “Germany” in Goldberg, Prosser, Verhulst (eds), op.cit., p. 54; Media Diversity in Europe, supra
note 2, p. 11.
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unlimited number of channels provided that the totality of the channels of a company should not achieve
an audience share more than % 30'. The following interstate treaties, namely 2002 Treaty and recent one
which is in effect since 01 April 2005, keep this provision. The treshold is % 25 for a company which is
proved to be the holder of a dominant position in other media-relevant markets®.

1.3. Italy

In Italy, the role of the Constitutional Court in liberalisation of broadcasting system seems remarkable.
The private services that started to operate in the country have been legalised, at the regional level first,
after a Constitutional Court decision of 1976 which abolished the existing public monopoly. The
spontaneous and illegally created new national networks were legimitated again by a decision of
Constitutional Court in 1984. But there were no regulation regarding the ownership matters until 1990.
This has led to a huge degree of concentration in the market?.

1990 Broadcasting Law which contained rules restraining private ownersip for the first time, has been
criticised of being a legal confirmation of already existing concentration level??. The Law faced several
modificitions in following years. Consequently, the rules limited the number of licences to be held by an
operator for national television to %20 of national capacity (this corresponded to two channels). In
addition to this, the revenues to be collected by a broadcaster from its radio or television sector was
limited to %30 of total market resources®. According to the cross-ownership rules, on the other hand, the
broadcasters having activities also in newspaper or magazine sectors were restricted to obtain maximum
%20 of total resources of both sectors®.

In December 2003 the Italian parliament passed a new law called “Gasparri Law”?, which, by allowing
anyone to own more than two national channels and widening the way for cross-ownership between
broadcasters and newspapers, legitimized factual situation. The new limit regarding the maximum
obtainable revenue is determined as %20 of the market, but the market is redefined so broadly
(“integrated communication system”) that this may be seen as an indirect relaxation of previous cross-
ownership rules®®. After a period of controversy between the President who has once refused to sign the
new Law and the ruling party which defended it, the Gasparri Law has been finally re-adopted by Italian
Senate on 29 April 2004 and entered into force on 6 May 2004,

'8 This limit was determined over the real audience shares already achieved by companies in practice, Kleinwéchter, Ibid, p.
55. Levy considers this as “the most significant liberalising move in Europe”, Levy, op.cit., pp. 114, 115.

19 http://www.zdf-werbung.de/downloads/downloadfiles/RStV.pdf

2 \Ward, op.cit., p. 91.

2l Giuseppe Dallera, Maria Vagliasindi, Pietro Vagliasindi, “Italy”, in Goldberg, Prosser, Verhulst (eds), op.cit., p. 75;
Harcourt, Verhulst, supra note 12.

22 Dallera, Vagliasindi, Vagliasindi, Ibid, p. 76.

2 Dallera, Vagliasindi, Vagliasindi, Ibid, pp. 76, 85, 87; Ward, op.cit, p. 108; Media Diversity in Europe, supra note 2, p. 12.

# Ward, op.cit., p. 109; Dallera, Vagliasindi, Vagliasindi, Ibid, p. 87. These legal limits regarding licences and revenues have
been exceeded by operators in reality, Ward, Ibid.

% http://www.comunicazioni.it/en/index.php?ldNews=18

26 Ward, op.cit., p. 110; see http://www.osce.org/documents/pdf_documents/2005/06/14949-1.pdf

2" Ward, Ibid; see http://www.rsf.org/article.php3?id_article=8695
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2. ATTEMPTS FOR REGULATION AT EUROPEAN LEVEL

Connected with the introduction of new technologies, growing internationalisation of media activities
carried the concentration problem to international level. But international or so called supranational law
seems to be far from being able to constitute a corresponding regulatory framework.

Neither of the two basic European legal sources regarding broadcasting, namely the Television Without
Frontiers Directive adopted by the European Community in 1989 and the European Convention on
Transfortier Television put into effect by the members of Council of Europe in 1993, include provisions
dealing with the problems caused by ownership concentration. In fact, these were from the outset coherent
texts prepared with a common view of maintaining a European single media market?®. The Convention
has been amended in 2002 and realigned with the Directive which was revised in 1997%.

The first institutional calls for Europe-wide regulation of media ownership came from the European
Parliament in 1984. In several resolutions released in following years European Parliament stressed the
danger of concentration and declared the necessity of legislative intervention in favour of pluralism in
media structure. Consequently the European Commission attempted to prepare a special directive dealing
with the issue. But the long consultation period in 1990’s witnessed so wide controversies and disputes
that it could not result in adoptation of any directive®.

The failure to have a regulatory instrument at European level leads to leaving the media ownership and
concentration matters to the national legislators®’.

3. DEVELOPMENTS IN TURKISH LAW
3.1. Evolution in General

In Turkey, broadcasting services were under direct state control at the beginning. An important step for
the system was the establishment of Turkish Radio and Television Corporation (TRT) in 1964, in
accordance with the Constitution of 1961 which stipulated that broadcasting activities should be carried
out by an independent and autonomous body. TRT was kept as a constitutional public institution having
the monopoly of broadcasting for a long time. In neither 1961 nor the new 1982 Constitution that replaced
the old one there was a permission for free private broadcasting.

The lack of legality, however, could not prevent the activities of private companies in both radio and
television sectors. The first so called ‘pirate’ television channel started broadcasting in 1990 and the
others followed it. The illegal and quick emergence of the stations forced the Parliament to make an

%8 | evy, op.cit., pp. 41-47; Cavallin, supra note 3; Alison Harcourt, “The European Commission and Regulation of Media
Industry”, http://www.medialaw.ru/laws/other_laws/european/e-eh.htm

# Stefaan Verhulst, David Goldberg, “The European Institutions”, Goldberg, Prosser, Verhulst (eds), op.cit., pp. 157-158;
Revised text of European Convention on Transfortier Television and its Explanatory Report is available at
http://www.coe.int/T/E/Human_Rights/media/2_Transfortier_Television

¥ evy, op.cit., pp. 50-59; Verhulst, Goldberg, op.cit., p. 167; Media Diversity in Europe, supra note 2, p. 10; Harcourt, Ibid.

1 Media Diversity in Europe, Ibid. For a recent call for a common action against concentration see Transnational Media
Concentration in Europe, Report prepared by AP-MD (Advisory Panel on Media Diversity) for CDMM (Council of Europe
Steering Committee on Mass Media), Strasbourg, 2004.
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amendment to the Constitution in 1993, by which the monopoly of TRT was eliminated and private
broadcasting was legalized.

Until 1994 there was no special legislation dealing with the structure and activity of private broadcasting.
In that year the Law on the Establishment of Radio and Television Enterprises and Their Broadcasts (Law
No. 3984 of 20 April 1994) was passed by the Parliament. In 2002 some provisions of this Law have been
amended (Law No. 4756 of 21 May 2002).

3.2. Legal Framework of Broadcasting
3.2.1. The Constitution

Article 26 of the Constitution which guarantees the right to express and disseminate opinion in general,
governs also freedom of broadcasting. The first paragraph of this Article stipulates that,

Everyone has the right to express and disseminate his thoughts and opinion by speech, in writing
or in pictures or through other media, individually or collectively. This right includes the freedom
to receive and impart information and ideas without interference from official authorities. This
provision shall not preclude subjecting transmission by radio, television, cinema and similar
means to a system of licensing.

Article 133/1 of the Constitution reads as,

Radio and television stations shall be established and administered freely in conformity with rules
to be governed by law.

3.2.2. Legislation

The Law on the Establishment of Radio and Television Enterprises and Their Broadcasts (Law no. 3984
of 20 April 1994 amended by the Law no. 4756 of 21 May 2002) -hereinafter to be referred as
Broadcasting Law- represents the Law that is required to regulate the broadcasting system in the above
mentioned Article 133/ of the Constitution. It comprises the basic rules which cover, among other things
such as licensing procedure, broadcasting standards, content of programmes, right of reply,
advertisements etc., the regulation of the structure.

3.2.3. Radio and Television Supreme Council

As a requirement of the Broadcasting Law, the Radio and Television Supreme Council (RTUK) has been
established. This is an autonomous public body whose duty is to determine and publish secondary rules in
order to regulate and monitor the broadcasting system in compliance with the primary legislation. RTUK
has the power to impose administrative sanctions varying in a range from a simple warning to the
revocation of the license®.

* http:/www.rtuk.gov.tr
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3.2.4. Convention on Transfortier Television

The European Convention on Transfortier Television is also an important legal source of broadcasting in
Turkey, since Turkey is a party to the Convention. According to the Article 90 of the Constitution, the
Convention as an international agreement which has been duly put into effect bears the same force as a
law and moreover it is not subject to any judicial review of constitutionality.

Some provisions of the Broadcasting Law refers directly to the Convention. For example the Law requires
RTUK, “to verify the compliance of broadcasts with international treaties to which Turkey is a party”
(Art. 8/h), to “bear in mind the principles of the European Convention on Transfortier Television” while
determining the obligations and standards to be observed by broadcasters (Art. 8/f) and to draft the rules
regarding its own activities in conformity with the Convention in question (Art. 8/p).

3.3. Development of Ownership Rules

Until the entry into force of the Broadcasting Law in 1994, there was no specific regulation dealing with
the restriction of ownership in the broadcasting sector. This unregulated period has naturally led to a free
economic development and a rapid concentration in the sector.

The Article 29 of 1994 Broadcasting Law was the first in this manner to specify the establishment and
ownership rules of private radio and television enterprises. The multi-ownership rules introduced a share
limit of % 20 for a person to hold in a broadcasting company. The same limit was to apply to the totality
of shares, if any, in different broadcasting companies. The cross-ownership rules, on the other hand,
required the newspaper owners who have interests in broadcasting media, not to have more than %20 in
totality of both sectors.

In 2001 a draft law has been prepared as a government proposal and it has been approved by the
Parliament. This draft was amending the Brodcasting Law entirely and the amendments were clearly to
the benefit of the existing big media companies which were looking forward to more relaxation of market
development. The new rules, for example, eliminated the ban on those who owned more than % 10 of a
television station to enter into business relations with the public bodies.

With this draft, the old rules of ownership restriction based directly on ratio of shares has been abolished
and a new way of calculation considering additionally the audience share has been introduced. According
to the sub-paragraph (d) of the new Article 29, “if a television or a radio enterprise’s avarage annual
viewing or listening ratio exceeds 20 percent, then capital share of a real or legal person or a capital group
in that enterprise shall not exceed 50 percent”. This would allow anybody to have %100 of any
broadcasting company having %20 audience share or less.

The President, by using his constitutional power, sent the draft law back to the Parliament for a re-
examination. The President declared, among other things, that the new ownership rules were not capable
of satisfying the necessity of combating concentration and favouring pluralism. In 2002 the Parliament
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passed the same draft again. The re-adopted draft could not be sent back legally for the second time and it
became law on 21 May 2002%.

But the President then brought some articles of the new law to the Constitutional Court. Among them
were the rules on ownership. As a consequence of this, the enforcement of the above mentioned sub-
paragraph (d) of Article 29 has been suspended by the Constitutional Court on 12 June 2002 and after the
review of the Court it has been finally anulled on 21 September 2004,

From the annulment of this provision on, however, no new rule relating to the same issue has been
enacted by the Parliament. This caused a legal gap regarding the restriction of broadcasting ownership and
reminds the unregulated period before 1994. If the Parliament will act against the current situation that
allows a new wave of concentration or leave the market to its own forces —at the time of writing— remains
to be seen.

3.4. Foreign Ownership

According to the first version of the Broadcasting Law, the share of foreign capital in a radio or television
broadcaster should not be over %20. This ratio has been increased to %25 in 2002. But the rule that
prevented foreigners from holding shares in more than one private radio or television broadcaster has been
kept.

Earlier in 2005 the government attempted to abolish these limits. If the draft text became law, foreign
investors would have the opportunity to own %100 shares of 6 national television channels (of total 24).
But the draft law has been sent back by the President and the Parliament did not insist on adopting it
again. The %25 rule applies at present but the government seems to have an intention to increase this limit
to %49 before the end of this year™.

CONCLUSION
Four turning points remarking the pattern followed by Turkish media law may be put forward as follows:

1. Amendment made to the Constitution in 1993.

2. Entry into force of the Broadcasting Law in 1994.
3. Amendment made to the Broadcasting Law in 2002.
4. Constitutional Court’s 2004 decision.

The 1993 amendment made to the Turkish Constitution resembles the enactment of 1990 Act in UK and
the release of two (1976, 1984) judgments of Italian Constitutional Court for that the consequences of all
were the removal of (public or private) monopoly and opening up the market legally to free competition.
The Italian and Turkish cases have more similarities that firstly both were the initial legal ratification of
illegally emerged private broadcasting, and secondly, both represented the beginning of a period of legal

% Official Gazette, 21.05.2002, 24761.
% Constitutional Court, E. 2002/100, K. 2004/109, 21.09.2004.
% See Journal of Turkish Weekly, 12 April 2005 at: http://www.turkishweekly.net/news.php?id?=7932.

134

DR. SAIM UYE - PLURALITY OF OPINION VERSUS CONCENTRATION OF OWNERSHIP : RECENT DEVELOPMENTS IN TURKISH MEDIA LAW




FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

but unregulated private ownership of broadcasting. This period in which concentration process made
easily its way in Italy and Turkey, may also be compared to the situation in Germany where the lack of
prohibition encouraged the increase of cross-ownership relations across the nation. Accordingly, the
adoptation of ownership rules and the amendments made to them in the countries reviewed here, although
differing in content, seem to share a common approach of accepting the degree of concentration already
achieved in reality as it is and letting it remain intact.

The Convention on Transfortier Television, to which Turkey is a party, does not impose any rule on
ownership matters, as stressed above. Neither does the Television Without Frontiers Directive of EU,
which must be taken into consideration in the procedure of membership negotiations®®. This confirmes the
survivance of national legislator’s competence in this area just like other nations concerned.

The development twords more liberalization and deregulation is the common feature of Turkish media
law with those of UK, Germany and Italy. If the present absence of specific restrictive ownership
regulation, which occured after the 2004 decision of the Constitutional Court, continues to exist and if the
government, while being silent about concentration concerns, succeds in paving way for more foreign
participation, it may not be false in the near future to show Turkey as one of the most liberalised media
markets in Europe.

The mentioned direction of legal change, that is de jure approval of de facto emerged situation, must lead
us to think about the plurality questions again and to pay more attention to the sociological assertion that
views the development of media ownership rules as an illustration of law’s inclination to follow the road
drawn by economic reality. Turkish experience may be seen in this context as another verification of
Hoffmann-Riem’s note stating the area of media concentration as “a consummate example of the law’s
limited ability to control when economic factors point in the opposite direction™’. This may be further
detailed and considered as a contribution to the critical legal studies which critically analyze the relation
between law and economy.

% See Commission of the European Communities, 2004 Regular Report on Turkey’s Progress Towards Accession {COM
(2004) 656 final}, Brussels, 2004, pp. 129-130.
" Hoffmann-Riem, op.cit., p. 309.
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BARRISTERS AND SOLICITORS SHALL REMAIN SEPARATE LEGAL PROFESSIONS

by
VIKTORS URVACOVS

Abstract

This Article examines the issue whether barristers and solicitors should remain as separate legal
professions in United Kingdom. Barristers spend most of their time in “paper —work”, such as drafting of
pleadings, complex settlements. Solicitors deal with the preparatory stages of litigation, they can appear in
most courts and tribunals. These two professions are very different, though have something in common.
The Article will help to understand the nature of differences between these two professions, mention
Royal Commission’s report on this issue, and use comparison as well experience of other countries to
prove the statement.

INTRODUCTION

A distinctive feature of English legal system is the division of the legal profession into two separate
branches — solicitors and barristers. In other parts of the world all practitioners are described as “lawyers”
— this word has no particular application in United Kingdom. The field which in other countries has been
occupied by people having legal education, in United Kingdom is occupied by representatives of two
separate legal professions. | will develop the following points: historically these two professions have
evolved as separate ones, report of Royal Commission supports the status quo, practitioners perform
similar tasks and face similar problems, though these professions differ heavily. I will look at this issue
from Latvian perspective, mention personal experience and examine statutes of UK concerning particular
issue. In conclusion I will mention that this is a unique system, which had shown its indispensability,
proved the effectiveness of its applicability in practice, and still has huge capacities for the development.

The division of legal professions dates back to about 1340, the time at which professional advocacy
evolved.? The separation of the historical profession has an historical foundation. The separation of
pleaders and attorneys was a natural separation of different skills between quick-witted and learned court-
room lawyers and managerial, clearky lawyers.® This suggestion was made by Coke in the seventeenth
century.* The same distinction between specialists and generally practitioners was reproduced mush later
by barristers and solicitors.” The nature of functions which they perform has also emerged from the past:
barristers are still primary advocates, though spend most of their time in “paper-work”, such as drafting of
pleadings, complex settlements and opinions in specialized matters such as taxation and company law.°
Solicitors deal with the preparatory stages of litigation such as the preparation of evidence, interviewing
witnesses, issuing writs. They have right of appearance in most courts and tribunals. Solicitors deal with
large number of non-litigation matters such as the drafting of wills, supervision of trusts and settlements,

! R. Walker, The English Legal System (Butterworths, 1985) at 248.
2. H. Baker,” An Introduction to English Legal History (2" edition)” in R. Walker (ed.), The English Legal System
(Butterworths, 1985) at 248.
iJ. H. Baker, An Introduction to English Legal History (3 edition) (Butterworths, 1990) at 179.
Ibid.
® Ihid.
® Note 1. Supra at 249.
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the administration of estates.” The duties of solicitors towards their clients are governed both by statute
and their code of professional conduct. In the case of barristers the obligations are governed solely by the
dictates of professional etiquette. The rules of conduct may change from time to time and may be altered
by the Inns of Court on behalf of their members or by the Senate of the Inns of Court and the Bar.?

Even from the introductory sentences it is clear that here | am speaking about representatives of two
different professions which has its own traditions and areas of practice inside one field. These professions
have evolved as separate ones. The advocates with audience in the common law courts were the serjeants
and barristers. While the preparatory work was carried out by officer of the court, known as attorneys. In
such a way developed two classes of legal practitioners: serjeants and barristers on the one hand and
attorneys, solicitors at present time, who are officers of the court, on the other. Since the UK has its
distinctive legal system, the possibility of having two types of legal practitioners should be regarded as a
common trait of such system. The whole legal system of the UK has shown that it can proceed very well,
since the barristers and solicitors are indispensable part of this system there is no need to change the status
quo.

With regard to a controversial issue of fusion Royal Commission, which was set up in 1976 to inquire into
the law and practice relating to the provision of legal services in England, Wales and Northern Ireland
stated:” a two-branch profession is more likely than a fused one to ensure the high quality of advocacy
which is indispensable, so long as our system remains in its present form, to secure the proper quality of
justice™ Who else than a Royal commission can adjudicate on the appropriateness of having two separate
legal professions. Since the small cases can be handled by the barrister or solicitor separately, large cases
will demand far greater input. The outcome of such case in situation where it is handled by either barrister
or solicitor will be unpredictable.

In some areas barristers and solicitors are performing similar tasks. For example, barristers are mainly
engaged in “paper-work”, while solicitors are dealing with preparatory stages of litigation such as the
preparation of evidence, issuing writs. The nature of these actions is similar. Nevertheless, they are
performed to achieve different goals. Since only solicitors have a right of audience in most courts and
tribunals and are instructed by their clients directly, it may appear that barristers, who have access only to
magistrates, are put in unfair position. It may seem that while comparing to the structure of ECJ a solicitor
is similar to Advocate General of ECJ and solicitors are similar to legal secretaries — representatives of
lover level of hierarchy of ECJ. Maybe fusion may level their status? In practice this is not true. The
distinction between these two professions is very strong. The right of access to the court does not always
guarantee a solicitor higher salary or higher amount of clients. Barristers are drafting complex settlements
and opinions on specialized maters such as taxation and company law. *° Types of cases that barristers and
solicitors are dealing with are completely different.

Barristers and solicitors face similar types of problems. Since the representatives of both professions are
bar members they are subject to the decision of the respective bar associations with regard to the fees
charged. The comments about fees are based on the duty of “advocates (solicitors and barristers)” not to

" Note 1. Supra at 250.

& Note 1. Supra at 273.

® Report of the Royal Commission on Legal Services (Cmdh. 7648). Paras 17.45-17.46 in R. Walker (ed.) The English Legal
System (Butterworths, 1985) at 250.

19 Note 1. Supra at 249.
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exploit the monopoly for providing legal services by excessive demands for fees™! Barristers and
solicitors could be regarded as deeply specialized professionals in respective fields. Each willing that ones
talent and skills will be valued at substantially high level. This is the main similarity. Regarding the work,
which they perform, neither of them could personify an outstanding tax lawyer, collector of evidence and
representative of a party in a High court at once. Of course there could be exceptions. Most solicitors,
especially those in large practices, are experts in particular areas of law.*? Many barristers on the other
hand might have a quite wide range of work including criminal, family matters and a variety of common
law areas like tort and contract cases.*®

Other problem is of educational nature. Many trainee lawyers did not know which way to choose: to be a
barrister or to be a solicitor. They face this question before even knowing at which sphere he or she is best
at. The anomaly is enhanced by the fact that there are practicing barristers — conveyancing counsel, for
example — who barely even go into court, and solicitors — magistrate’s court advocates, for example — who
rarely go anywhere else.* But these things, nevertheless, could not challenge the stability of the system as
whole. As in many spheres of life there is always some aspect, which can be improved.

In my opinion the system that is applied in UK regarding the division of responsibilities of advocate
between barristers and solicitors shall be examined in European countries.

As for Latvia, the possibility of having two types of legal practitioners would increase the quality of
services provided and will balance the workload between practicing lawyers. Number of lawyers in Latvia
is not clear. A person can only find out the number of the number of advocates in Latvia because they
have a bar association. Inconveniences are caused also by the fact that according to the decision of
Constitutional Court in case 2003-04-01", basically everybody can present a party in court, provided that
he has basic legal knowledge and skills. Such people are unaccountable and the damages, which a client
suffers as a result of the actions of such a representative, could not be compensated.

Contrary in UK there are bar associations of both barrister and solicitors. Each and every person who
practices law is accountable and could be subject to sanctions from ones bar association. The issue of
accountability of law practitioners is one of the most important while comparing the situation in law
sphere in Latvia and UK.

| have faced the problem of overload of practicing lawyers. At the same time people have to prepare for
court cases and compose memoranda. This is very hard to manage at the same time. Each direction
requires a lot of input. The quality of work suffers a lot. If the English perspective would have been
implemented in Latvia it would be better for the people and for the functioning of the whole legal system.

There is no necessity to fuse these two professions. According to Access to Justice Act (chapter 12) Lord
Chancellor will in future be able to authorize bodies other than the Law society to approve their members
carrying out litigation. This will increase competition and will have a positive impact on the
administration of justice throughout the country.*®

11 G. Moss”Insolvency barristers’ fees in the 21st century”, (1998), 11(7). (Insolvency Intelligence), 53-54
i G. Slapper. and D. Kelly (eds.), The English Legal System (fourth edition) (Cavendish publishing limited, 1999) at 418.
Ibid.
1 Sir Stephen Sedley, “The future of advocacy” in G. Slapper and D. Kelly (eds.), The Sourcebook on the English Legal system
(Cavendish Publishing, 2001) at 466.
™ http://www.satv.tiesa.gov.Iv/LV/Spriedumi/04-01(03).htm.
16 Note 12. Supra at 419.
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CONCLUSION

The division of legal practice between two separate legal professions is a historical heritage, which up to
present time is still operating brilliantly. The reports of various state commissions have proved the point
that the current system operates very well. It is clear that barrister and solicitor are two completely
different legal professions and could not be substituted one for another or even fused. Jurisprudence is one
of the most important spheres of human activities; hence it must receive sufficient attention from the side
of professionals of this sphere. The specialization is one of the most important fords in this field. Other
countries, such as Latvia, shall exercise the practice of UK carefully, so that there will be lots of adequate,
professional legal advises all over the world.
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“BIS DE EADEM RE NE SITACTIO” PRINCIPLE IN THE
FORMULARY SYSTEM OF ROMAN LAW OF PROCEDURE

by
Dr. GOKCE TURKOGLU-OZDEMIR*

INTRODUCTION

As it is known, Roman law of procedure, is developed in two main terms. The first one is called Ordo
iudiciorum privatorum and the second one is called Cognitio extra ordinem. Ordo iudiciorum privatorum
is also divided into two parts; legis actiones and formula proceedings. Legis actiones proceeding is used
in the primitive times of Roman law. Because of this reason some of the regulations and institutions are
not known during this proceeding. Roman law of procedure makes a progress mainly during the formula
proceeding. But it can be definitely said that, the regulations made in the Cognitio extra ordinem mainly
effected the current procedural law. In this article, we will will explain briefly how bis de eadem re ne sit
actio principle is used in formulary procedure. Putting forward how this principle makes a progress during
a long period of time will be useful to understand the principle better in current law systems.

“BIS DE EADEM RE NE SIT ACTIO” PRINCIPLE

“Bis de eadem re ne sit actio” or “ne bis in idem” principle, is put forward briefly, to prevent bringing an
action more than once on the same contentious issue in Roman law of procedure®. This universal principle
is valid in both Ordo iudiciorum privatorum and Cognitio extra ordinem procedures of Roman law,
forbidding to maintain once again the same action with reference to same issue. Although it is known
even in the initial times of Roman law that there can not be more than one definite judgement about a
contentious subject?, bis de eadem re ne sit actio principle, which confirms this reality, shows its effects
mostly in formulary system?®.

The decision given by the judge or judges® is called definite judgement. In Roman law definite judgement
(res iudicata) is accepted as expressing the fact (res iudicata pro veritate accipitur)®. Therefore, it is

* Asst. Prof. Dr. Dokuz Eylul Unv. Fac. of Law- Izmir TURKEY

! Wenger, L.; Institutes of the Roman Law of Civil Procedure, Transl. by H. O. Fisk, p. 189; Bis de eadem re ne sit actio
principle is also in use, in modern law systems. In modern law systems, to apply the principle, the action must be ended and
definite judgement must be given. But in formulary procedure of Roman law, completing the litis contestatio phase, is
sufficient. According to this, in formulary system, even though the definite judgement could not be given for some reasons, bis
de eadem re ne sit actio principle is applied.

% Gai. 4, 108; Alia causa fuit olim legis actionum. nam qua de re actum semel erat, de ea postea ipso iure agi non poterat nec
omnino ita, ut nunci usus erat illis temporibus exceptionum; The rule was formerly different when the ancient method to
procedure was employed, for when proceedings concerning a matter had once been instituted, no legal action could be taken
with reference to it, nor was the employment of exceptions in those times customary, as it is now.

® Thomas, J. A. C.; Textbook of Roman Law, Amsterdam, 1976, p. 318; Provera, G.; La Pluris Petitio nel Processo Romano, I,
La Procedura Formulare, Turin, 1958, p. 23.

* Zulueta, de F.; The Institutes of Gaius, Part 11, Oxford, 1953, p. 225 sq; The number of the judges who prosecute the action,
can change according to the type of the action. As a rule, the issue which is defined by joinder of issue phase, goes for trial to a
single private citizen who is chosen from an list and empowered by the parties and praetor. Sometimes an arbiter who is a
special iudex hears an action in which more is left to his discretion than in a strictum iudicium. Several iudices who are called
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assumed that the content of the judgement is true. A contentious subject should not be discussed more
than one time, because different decisions given about one contentious issue can harm public conscience
and it is against the procedural economy®.

Res iudicata, bars a later claim because the issue definitely comes to a conclusion before the court” and it
shows that the claim is extinguished and the fact is revealed®. By the extinction of the action, a new
situation is formed and both parties of the action must respect this new situation. If the plaintiff, loses the
action because of not obeying some formal provisions while bringing the action, but then wishes to bring
a new action after correcting these discords, praetor’ does not grant him the right to bring the second
action. This means that praetor refuses the plaintiff’s claims. Besides praetor can grant an action to the
plaintiff but in the same time he also grants an exceptio rei iudicata in favour of the defendant which
makes the plaintiff’s action senseless'®.

Bis de eadem re ne sit actio principle and definite judgement are directly related with the cultiminating
effect of the joinder of issue (litis contestatio)'’. As it is known, especially in formulary system, the litis
contestatio phase carries an important role. It extinguishes the claim sued on and replaces it by a right to
have the question as formulated, decided by the judge (iudex). During the prosecution of an action, when
joinder of issue phase is completed, it is accepted that contentious issue between the parties comes to an
end and this contentious issue can not be brought before a court subsequently*®. The aim of bis de eadem
re ne sit actio principle is, in a way gained by completing the joinder of issue phase in formulary
procedure, because this produces the same results with res iudicata in some conditions.

Joinder of issue phase can be accepted as an agreement made by the parties of the action. But it is not
done under the control of praetor. By conclusion of joinder of issue phase, the subject of the action
becomes this agreement. In formulary system of Roman procedural law, after completing joinder of issue
phase of an action, the possibility of bringing another action'® or forming a new joinder of issue with
reference to the same contentious issue, ends™.

recuperatores hear different actions. They are common in the court of preator peregrinus but they are sometimes employed by
praetor urbanus.

> Stephenson, A.; A History of Roman Law with a Commentary on the Institutes of Gaius and Justinian, Colorado, 1992, p. 200
sg.; Tahiroglu, B./ Erdogmus, B.; Roma Hukuku Meseleleri, Istanbul, 2001- Some Matters in Roman Law, p.195, (Matters).

® Thomas, p. 319; Roby, H. J.; Roman Private Law in the Times of Cicero and of the Antonines, Cambridge, 1902, p. 259;
Tahiroglu/ Erdogmus, (Matters), p.194.

’D.3,3,40,2.

& Muirhead, J.; Historical Introduction to the Private Law of Roman, 3. Ed., Rev. and Ed. by Henry Goudy, London, 1912, p.
90; Umur, Z.; Roma Hukuku Lugati, Istanbul, 1985- Roman Law Dictionary, p. 181-2, (Dictionary); The judge, while giving
the judgement, takes into consideration res in iudicium (D. 1, 5, 25; D. 42, 1, 1).

® Schulz, F.; Classical Roman Law, Oxford, 1951, p. 13; The jurisdictional magistrate within the limits of the Rome and boths
parties are Roman citizens, is called praetor urbanus; if one or both are non- Romans the jurisdictional magistrate is called
praetor peregrinus.

19 Tahiroglu, B. / Erdogmus, B.; Roma Usul Hukuku, Istanbul 1994- Roman Procedural Law, p. 28, (Procedure).

11 Schulz, p. 14; The term litis contestatio is used to designate the end of the proceeding in iure and even this proceeding as a
whole.

12 Wenger, p.104; Frezza, P.; Le Garanzie delle Obbligazioni, Le Garanzie Personali, V. |, Padova 1963, p. 311, The changes
which occurred on the subject of the action after joinder of issue phase, are no longer taken into consideration. They can only
be subject of another action. “D. 5, 1, 23, Paul. 7 ad Plaut.; Non potest videri in iudicium venisse id quod post iudicium
acceptum accidisset : ideoque alia interpellatione opus est”. “Obligatio operarum which are not requested from the plaintiff
before the end of litis contestio phase, can not be gauged in this action.

B «Gai. 3, 180; Tollitur adhuc obligatio litis contestatione, si modo legitimo iudicio fuerit actum nam tunc obligatio quidem
principalis dissolvitur, incipit autem teneri reus litis contestatione; An obligation is also extinguished by a joinder of issue,
provided the action brought is authorized by law, for then the original obligation is dissolved, and the defendant begins to held
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In Ordo iudiciorum privatorum procedure, the actions are carried out in two stages. The first stage is
constituted before a magistrate (praetor) and the second stage is constituted before the iudex. The plaintiff
and the defendant explain the contentious issue by exposing their claims and defences before praetor.
This is called the proceeding in iure. At the close of the proceeding in iure, the second stage of the civil
procedure begins. This stage is named as proceeding apud iudicem®. If praetor believes that there is a
real enmity between the parties, he grants an action, if not, he refuses to grant an action. But the decision
of granting an action or refusing to grant an action given by praetor is completely different from the
decision given by the judge at the end of an action. This means that, the decision of praetor does not
regarded as a res iudicata like the decision of the judge given at the end of an action as condemning or
discharging the plaintiff, nor it does not produce the effects of joinder of issue phase. In other words, the
plaintiff can ask for an action about this contentious issue from another praetor.

At this point, we must find out whether praetor turns definite judgement to account by himself,
spontaneously or definite judgement can only be taken into consideration intervention by an exception™.
Bringing an action subsequently before the court with reference to the same contentious issue of the first
action is prohibited whether by ius civile, ipso iure or by praetorian law, ope exceptionis'’. Under the
older procedure of legis actiones, definite judgement is taken into consideration in all cases at civil law,
ipso iure, that is spontaneously by iudex. But under the classical formulary procedure, a different method
is operated: Definite judgement is taken into consideration ope exceptionem when the action is a real
action (actio in rem)™ or if it is a personal action (actio in personam)*® when the proceedings are by
iudicium imperio continens® or when the formula is in factum concepta®’. During the actions in the form
of iudicia legitima, iudex takes definite judgement into consideration spontaneously.

liable by the joinder of issue. But if judgement is rendered against him, the obligation produced by the joinder of issue is
disposed of, and he becomes liable under the judgement. This is the reason why it was stated by the ancient authorities that a
debtor is compelled to make payment before issue has been joined; for after this has been done, he will be liable if judgement
should be rendered against him, and if he is condemned, he will be compelled to satisfy the judgement”; Betti, p. 601 sq.

¥ Marrone, M.; “L’Efficacia Pregiudiziale delle Sentenza nel Processo Civile Romano”, Annali Palermo, V. 24 1955, p. 304
sg.; Wenger, p. 179; Litis contestatio phase, has a special feature like renewing the obligation. That is why, an obligation which
has ended by renewing in joinder of issue phase, can not be a subject of action.

5Schulz, s. 14; Zulueta, p. 226; At this stage, the judge, whom is charged to give up a claim, examines the plaintiff’s claim and
then pronounces the judgement about either the dismission of the plaintiff or condemnation of the defendant. Proceeding apud
iudicem is oral and informal. But parties have a right to be heard, but if one party does nor appear , the judgement goes against
him.

18 pugliese, G.: “L’Actio e la Litis Contestatio nella Storia del Processo Romano” Studi in Onore di Enrico Tullio Liebman, V.
1, 1979, p. 411 sq. (Actio)

" Marrone, p. 317; Provera, p. 24.

'8 Gai. 4, 3; A real action is one in which we either claim some corporeal property to be ours, or that we are entitled to some
particular right in the property, for instance, the right of use and enjoyment; or the right to walk and drive through the land of
another; or to conduct water from his land; or to raise the height of a building, or to have the view unobstructed; or when a
negative action is brought by the adverse party.; Zulueta, p. 228; The distinction in rem and in personam is a physical
distinction.

9 Gai. 4, 2; A personal action is one which we bring against anyone who is liable to us under a contract, or on account of a
crime, that is what we claim is that he is bound to give something, to do something or to perform some service.

0 Gai. 4, 103; Actions are either founded upon law or are derived from the authority of a magistrate.

! Gai. 4, 45; We say that the formulas in which a question of right is involved, are founded in law; as for instance, when we
assert that any property belongs to us by quiritarian right, or that the adverse party is obliged to pay us something, or make
good a loss to us as a thief, for these formulas and others are those in which the claim is based on the Civil Law. Gai. 4, 46; We
say that other formulas are based upon questions of fact, that is, where a claim of this kind is not made with reference to them;
but where a fact is stated in the beginning of a formula, words are added by which authority is given to the judge to condemn or
discharge the defendant. This kind of a formula is employed by a patron against his freedman, when the latter brings him court
contrary to the Edict of the praetor for then it is in the following terms: Let so-and so be judges. If it is established that such-
and such a patron, was brought into court by such-and such freedman, contrary to the Edict of such-and such praetor —judges,
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In formulary system of Roman procedural law, the actions which are called iudicia legitima —actions
founded upon law?, expire directly, even if no decision is given after eighteen months have elapsed from
the conclusion of the litis contestatio®. Besides, the actions which are called iudicia imperio continentia —
actions derived from the authority of a magistrate?* expire directly, even if no decision is given when the
service period of the magistra who has accepted the action’s formula is over®. Thus, if in the first action,
the joinder of issue phase is concluded, it is impossible to maintain an action subsequently with reference
to same contentious issue. Such an obligation, is considered as an obligatio naturalis?®®, because no action
is granted for this kind of obligation (D. 1, 5, 25)%".

According to Gaius 4, 107; if however a personal action is based on a statement that has been brought by
the formula relating to the claims under the civil law, an action can not subsequently be maintained with
reference to the same matter by operation of law and for this reason an exception will be superfluous. If
however, a real action or a equitable personal action based upon fact, should be brought, proceedings may
nevertheless subsequently instituted, by operation of law, and based on this account an exception on the
ground that the question has already been decided, or that issue has been joined, will be necessary®.

Praetor turns definite judgement to account by himself spontaneously, that is ipso iure if the action fulfil
these conditions; First of all, the action must be an action founded upon law. Secondly, it must be a
personal action. And lastly, the formula of this action must be in form of in ius concepta.

condemn the said freedman to pay to the said patron the sum of ten thousand sesterces. If the case should not be proved,
discharge him. The other formulas mentioned in the Edith with reference to the summoning on the parties into court, refer to
matters of fact; as for instance, against a person who, having been summoned into court, neither appeared nor appointed anyone
to defend him; and also against one who rescued by force a party who was summoned to appear and in conclusion innumerable
other formulas of this description are set forth in the register of the praetor. Gai. 4, 47; In some instances, however the praetor
permits formulas having reference to either law or fact to be employed; for example in actions deposit and loan for use. The
following formula is one of law.”Let So-and So be the judge. Whereas Aulus Agerius deposited a silver table with Numerius
Negidius, for which this action is brought, whatever Numerius Negidius is obliged to pay to, or do for Aulus Agerius in good
faith, on this account, do you judge, condemn Numerius Negidius to pay to, or do for Aulus Agerius, unless he makes
restitution; and if the case should not be proved, let him be discharged. The following formulas one of fact. Let so-and so be the
judge. If it appears that Aulus Agerius deposited a silver table with Numerius Negidius and through the fraud of the said
Numerius Negidius, the said table has not been restored to the said Aulus Agerius, do you judge condemn Numerius Negidius
to pay to Aulus Agerius a sum money equal to the value of the property and if the case is not proved, let him be discharged.
Similar formulas are employed in an action of loan for use. Zulueta, p. 195.

%2 Gai. 4, 104; Actions founded upon law (iudicia legitima), are those which are brought in the City of Rome or within the first
mile-stone from that city, between Roman citizens before a single judge. Those brought under the Lex lulia ludiciaria expire
after the lapse of a year and six months, unless they have been previously decided; and this is the reason why it is commonly
stated that under the Lex lulia a case dies after a year and six months have elapsed. Umur, (Dictionary), p. 95;

2 pugliese, G.; Il Processo Civile Romano, Il Processo Formularae, V. 11, Milan, 1963, p. 275 (Processo); These arrangements
are settled by Lex lulia ludiciaria.

2 Gai. 4, 105; Actions derived from the authority of a magistrate (iudicia imperia continentia) are those brought before several
judges, or before a single judge, if either latter or one of the litigants is an alien. These actions belong to the same class as those
which are brought beyond the first mile-stone from the City of Rome; whether the parties litigant are Roman citienzs or aliens.
Cases of this kind are said to be derived from the authority of a magistrate, for this reason that the proceedings are only valid as
long as he who directed them to be instituted retains his office. Umur, (Dictionary), p. 96;

% Zulueta, p. 277; This distinction is not the same as that between a civil and a praetorian action. Hence, a praetorian action
would be iudicia legitima if it fulfils the conditions, and a civil action would be iudicia imperio continentia if it fulfils the
conditions.

% |ongo, G.; Ricerche sull’”Obligatio Naturalis”, Milan, 1962, p. 19 sp.; For obligatio naturalis, no action is laid, but they can
be made effective in other ways. There are some kinds of this obligation and each kind shows its effects to the different extent.
%" pugliese, p. 413 (Actio); Tahiroglu/Erdogmus, (Matters), p. 196.

8 “Gai. 4, 107; Si vero legitimo iudicio in personam actum sit ea formula, quae iuris civilis habet intentionem, postea ipso iure
de eadem re agi non potest, et ob id exceptio supervacua est; si vero vel in rem vel in factum actum fuerit, ipso iure nihilo
minus postea agi potest, et ob id exceptio necessaria est rei iudicatae vel in iudicium deductae”.
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If the plaintiff invokes an action with the same reference to the same contentious issue before the court
once again because he was cast in the first action or the first action has expired despite that no decision is
given, praetor rejects this demand (denegatio actionis). Praetor, gives this decision spontaneously?®.

In personal actions which derived from the authority of a magistrate and have formulas with in factum
concepta and also in real actions, praetor does not turn definite judgement to account by himself
spontaneously. Bis de eadem re ne sit actio principle, can be taken into account during the action by an
exception called exceptio rei iudicatae vel in iudicium deductae —exceptio about definite judgement or
concluded joinder of issue®. To use this exceptio, only the conclusion of joinder of issue of the action is
sufficient®’. The obligation which is the subject of the action is accepted to be removed by the conclusion
of joinder of issue of the first action®.

In the formulary system of Roman procedural law, to apply bis de eadem re ne sit actio principle, the first
action and the subsequent action must be the same. This is called eadem res®. According to Roman law
eadem res can only exist, if the subject of the demand (idem corpus), the legal characteristics of the
demand (idem ius), the legal causes of the demand (eadem causa petendi) and the parties of the demand
(eadem condicio personarum) are same in the first and the subsequent actions**. Sameness of the parties
forms the subjective similarity; Sameness of the subject forms the objective similarity. Objective and
subjective similarities must be together at the same time so that eadem res exists and exception of definite

# Arangio-Ruiz, V.: Storia del Diritto Romano, 7. Ed. con Note Aggiunte, Naples, 1957, p. 163; Betti, E.; Istitutizione di
Diritto Romano, V. |, Parte Generale, Padova, 1960, p. 601 sq.; Tahiroglu/ Erdogmus, (Procedure), p. 28; Wenger, p. 177-8.

%0 «Gai, 3, 181; Unde fit, ut si legitimo iudicio debitum petiero, postea de eo ipso iure agere non possim, quia inutiliter intendo.
Dari mihi oportere, quia litis contestatione dari oportere desiit, aliter atque si imperio continenti iudicio egerim; tunc enim
nihilo minus obligatio durat, et ideo ipse iure postea agere possum, sed debeo per exceptionem rei iudicatae vel in iudicium
deductae summoveri. quae autem legitima sint iudicia et quae imperio continentia sequenti commentario referemus; Hence if |
bring a legally authorized action for the collection of a debt, | can not afterwards, under strict rule of law, sue a second time, as
the statement that the defendant is required to pay me something will be without effect; for the reason that by joinder of issue,
he ceases to be obliged to make payment. The case is different if in the first place | brought an action derived from the authority
of a magistrate, for then the obligation will still continue to exist and therefore, by the strict rule of law, | can bring another
action; but | can be barred by an exception grounded on a previous judgement, or on a former joinder of issue. We shall explain
in a subsequent Commentary what actions are authorized by law and what are derived from the authority of a magistrate.
Wenger, p. 179; Buckland, W. W.; A Text-Book of Roman law from Augustus to Justinian, Cambridge, 1932, p. 697; Excepti
rei iudicatae, not only merely bars the same action between the same parties, but also enforces the principle, as between parties
bound by the judgement.

*! Roby, p. 262; Tahiroglu/ Erdogmus, (Procedure), p. 28;.

* Tahiroglu/ Erdogmus, (Matters), p. 195; Wenger, p. 120; D. 44, 2, 12, Paul. 70 ad ed.: Cum quaeritur, haecexceptio noceat
nec ne, Inspiciendum est, an idem corpus sit; D. 44, 2, 3, Ulp. 75 ad ed.: lulianus libro tertio digestorum respondit exceptionem
rei iudicatae obstare, quotiens eadem quaestio inter easdem personas revocatur. The plaintiff can be barred by the exception
when he brings the same contentious issue before the court, suing the same person. These texts show that, when eadem res
exists, bis de eadem re ne sit actio principle is applied and in such a situation, the second action can be hindered by an exceptio
rei iudicatae. But, of course the type of action must be kept in mind. Some other Roman law texts mentioning this topic can be
given as example; D. 44, 2, 14 pr., Paul. 70 ad ed.: et an eadem causa petendi et eadem condicio Personarum: quae nisi omnia
concurrunt, alia res est. Idem corpus in hac ecte optione non utique omni pristina qualitate vel quantitate servata, nulla
diectione deminutioneve facta, sed pinguius pro communi utilitate accipitur.

D. 44, 2, 27, Ner. 7 membr.: Cum de hoc, an eadem res est, quaeritur, haec spectanda sunt personae, id ipsum de quo agitur,
causa proxima actionis. Nec iam interest, qua ratione, quis eam causam actionis competere sibi existimasset, perinde ac si
quis, posteaquam contra eum iudicatum esset, nova instrumenta causae repperisset.

* Berger, A.; Encyclopedic Dictionary of Roman Law, Philadelphia, 1968, p. 132; Eadem res means the same object. This
expression is used to explain bis de eadem re ne sit actio principle. It rests on the notion that an issue once decided must not be
raised again.

%D.44,2,27;D. 44, 2,12-13.
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judgement is put forward. Otherwise, res iudicata alii non nocet principle which means that judgement of
the court must not harm people who are not the party of the action, is put into practice®.

Sameness of the parties (Subjective similarity);

As a rule, the judgement given at the end of the action, binds and shows its effects only on the parties of
the action (res iudicata ius facit inter partes). For example, only the plaintiff can not bring an action of
replevin (rei vindicatio) once again, if he is identified as not owing the land. Of course, the sentence of the
court also binds the successors of the plaintiff and defendant®. In fact, sameness of the parties is
considered as a legal position than an actual position. For this reason, the exception of definite judgement
can be brought forward to the successors of the plaintiff and defendant, but it does not affect
predecessors®’. But a person who brings an action as a trustee, does not encourter any legal obstacles if he
brings the same action again, but this time as a plaintiff*.

Sameness of the subject (Objective similarity); The contentious issue must not be the subject of another
action. That is, every intentio section of an action’s formula must be different from each other. Otherwise,
bis de eadem re ne sit actio principle is violated because, the subsequent action can not be brought before
the court with reference to same contentious issue®’. When two or more actions have different formulas*
but they head for the same aim, they may be considered as same actions*’, if they fulfil other necessary
conditions.

In real actions, the reason of the action has great importance. In this kind of actions, the plaintiff does not
have to prove how he obtained the right*’. If the plaintiff brings an action, claiming that he ownes the
subject of the action becuse it is transferred to him by tradito and he loses the action of replein (rei
vindicatio), because he can not prove his claims, then it becomes impossible for him to bring another
action of replein, this time claiming that he ownes the contentious issue by acquisition of quiritary
ownership over a corporeal thing (usucapio)®. The defendant has the right to bring forward the exception
of definite judgment in this second action*. But in the progressive period of Roman law, this proceeding
is changed. It is still accepted that real actions bar all future real actions on possible reasons of the claim.

% Colquhoun, P., Summary of the Roman Civil Law, London, 1849, p. 595; Marzo, di S.; Roma Hukuku, 6. Ed., Transl. by Z.
Umur, Istanbul, 1961, p. 127, 132, 147; Tahiroglu/Erdogmus, (Matters), p. 196.

%D.44,2,4,D.44,2,28.

¥ Buckland, p. 699; Sameness of the parties means juristic identity.

®D. 44, 2, 4,9 ; Tahiroglu/ Erdogmus, (Matters), p. 196.

¥ Tahiroglu/ Erdogmus, (Matters), p. 197; Wenger, p. 190.

0 Buckland, p. 697; For instance an action in factum on a deposit contract bars an action in ius on the same facts. This rule is
also valid for different contracts.

“'D.44,2,3.

*2 Pugliese, (Processo), p. 287; As an example, in an action of replein, it is sufficient for the plaintiff to prove that he ownes the
contentious thing.

* Buckland, p. 241 sq.; Usucapio can be defined shortly as acquisition of dominium by possession for a certain time.

* Provera, p. 68; This solution which is used in real actions is considered to belong to the Roman classical law period. In
classical law period, if the reason of the action is shown in the intentio phase of the real action’s formula, the plaintiff, after
being cast in this real action, does not have the right to bring the same real action. And this result does not change, even if he
bases on a different reason, in second action. There can be found some texts in Roman law sources, which defend the opposite
opinion. But they are claimed as interpolated. Buckland, p. 696; In real actions the bar is only praetorian. We can say that in
these actions in the legis actio procedure, no bar exists, because lex Aebutia does not allow the formula in real actions. But this
conclusion is not generally accepted by Roman jurists. As in legis actio procedure, joinder of issue is at its beginging and the
baring effect can not bear any relation to novatory effect. This is due to the bis de eadem re ne sit actio principle.
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But an exception is accepted to this rule and that is if the claim is expressly limited to a specific basis and
if the reason of the action is clearly shown in the formula of the action®.

However in personal actions, a different obligation arises from each relation. For example, the plaintiff
brings an action claiming an amount of money, basing on a sale contract and he loses this action, then he
can demand the same amount of money, by bringing a new action basing on a loan agreement this time,
without encourtering any legal obstacles*®. So the system of ipso iure destruction is used only where the
notion of novatio is possible that is in personal actions with formulae in ius®’.

One of the simplest example that can be given to explain the scope of bis de eadem re ne sit actio
principle is like this; “the plaintiff, brings an action against the defendant. After conclusion of joinder of
issue phase of the formula, it becomes impossible for the plaintiff, to bring the same action once again on
the same contentious issue either by ipso iure, or by an exceptio rei iudicata vel in iudicium deductae*®
which is brought forward by the defendant. But the scope of bis de eadem re ne sit actio principle should
not to be considered too narrow as in the example given above. Otherwise it would be impossible for this
principle to reach its aim. The concept of “same action”, must be considered on a large scale. In some
cases, bis de eadem re ne sit actio principle becomes meaningless, allowing to bring another action,
serving the same purpose with the first action. For this reason, if more than one action exist targetting the
same purpose or if more than one plaintiff can bring an action against one defendant, bis de eadem re ne
sit actio principle should be applied®.

Bis de eadem re ne sit actio principle is not applied to a plaintiff in cases where he brings an action of
replein against a defendant, against whom, he brought forward an interdictum®® or a condictio® about the
same contentious issue. That is because, interdictum is about possession and rei vindicatio is about
ownership. In these cases it can not be accepted that the same demand is claimed. But, bis de eadem re
ne sit actio principle is accepted in cases where actio redhibitoria® and actio quanti minoris®* are brought

D.44,2,11,2,14;D. 44,2, 14, 2.

¢ Burdese, A.; Manuale di Dirirtto Privato Romano, Turin 1964, p.115 sq; In Roman law of procedure, no general action
exists. This means that, every right must be protected by a different action. As, it is possible that more than one personal right
can exist on the disputed thing, bringing different actions before the court about different personal rights, is not considered in
the extent of the bis de eadem re ne sit actio principle. Because, diffferent personal rights arising from different legal relations,
become subject to different actions. For instance, after an action related with the sale contract of a disputed thing, an action
reletad with loan for use agreement of the same disputed thing can be brought before the court without any legal obstacle.

" Buckland, s. 695-6.

*® Gai. 4, 106; Where an action is brought under the authority of a magistrate, whether it is real or personal, or whether it is
based upon a formula of fact or a statement of law, it is not by operation of law a bar to subsequent proceedings having
reference to the same matter and therefore it is necessary to plead an exception on the ground that a decision has already been
rendered, or that issue has been joined in the case.

* Goudsmit, J. E.; The Pandects; The Treatise on the Roman Law and upon its Connections with Modern Legislation, Transl.
by R. D. Tracy Gould, London, 1873, p. 135; Pugliese, p. 426.

*0 Schulz, p. 444- 445; Umur, Z.; Roma Esya Hukuku, Istanbul, 1985- Roman Law of Property, p. 404 (Property); Karadeniz-
Celebican, O.; Roma Esya Hukuku, Ankara, 2000- Roman Law of Property, p. 116 sqg.; Means to be of use to protect
possession are called interdicts (interdictum). Interdicts are divided into two groups as, interdicts protecting the continuous of
the possession and interdicts to be use of obtaining the lost possession again.

> provera, p. 24; Tahiroglu / Erdogmus, (Matters), p. 197, D. 44, 2, 31.

%2 Arangio- Ruiz, p. 163; (D. 44, 2, 14, 3; D. 41, 2, 12, 1).

% Umur, (Dictionary), p. 12; The salesman is responsible for the physical faults only in horse and slave sales in Roman
classical law period and in all kinds of goods sales in Justinian period. Actio redhibitoria is an action granted to the purchaser
by aedilis curulis, to bring against the salesman to compensate the damages caused by the physical fault in the thing. This
action is an action in the form of arbitraria and it can be brought before the court in six months. According to this action,
salesman is held responsible for the faults that he is not aware of.
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on the same contentious issue. The plaintiff brings an actio redhibitoria about a fault on the good he
bought, but then he is cast in the action. It will be against bis de eadem re ne sit actio principle, if he
wants to bring an actio quanti minoris this time, against the same defendant about the same fault on the
same good. Because, the subject of the first action (actio redhibitoria) and the second action (actio quanti
minoris) are the same™. But, bis de eadem re ne sit actio principle is not applied to cases where, after
being cast in an actio rei persecutoriae the plaintiff brings an actio poenales against the same defendant
about the same subject. Even though in Roman law, like the rest of the criminal actions and compensation
actions, actio rei persecutoriae and actio poenales aim the same purpose, they are not accepted as “same
actions”. Because the characteristics of both these actions are different. If the plaintiff, after being cast in
the actio furti, brings a condictio furtiva against the same defendant about the same subject, or the
contrary, he does not encounter any legal obstacles. In the same way, the plaintiff’s bringing a actio furti
after rei vindicatio which he has lost, is not against bis de eadem re ne sit actio principle®.

When all these explanations are taken into considerations, it would be hard to say that eadem res can only
be determined when the litis contestatio phase of the action is completed. However, it would be more
accurate to say eadem res is determined by also considering the definite judgement given by the court®.
As we said before, joinder of issue phase of the action plays an important role especially in Roman
classical law period. But surely, this does not mean that the judgements given by courts are ineffective. In
fact, definite judgement is so effective that existence of second judgement about one subject, not only
harm the interests of the parties of the action but also the public benefit. This perspective in late Roman
law forms the basis of the concept of definite judgement of current times®.

In formulary procedure, appeal is not known. The decision given by the judge at the end of the action is
definite and considered as the fact. But even the best judges can make mistakes. If a judge, makes a
mistake on the basis of formulary procedure, the judgement is considered as not existing. For example, if
the plaintiff or the defendant does not have the capability of being a side in an action, because he is
mentally ill or because of some other reasons, or the judgement is given without listening one side, it is
accepted that no judgement exists™. In such cases, the plaintiff can bring an action once again without
encountering any legal obstacles, because there is no definite judgement about this contentious issue. If
the first action ends in favour of the plaintiff, the defendant can claim that no judgement exists in an
execution action which has brought by the plaintiff. But in Roman law and especially in formulary

> Berger, p. 67; Actio quanti minoris, is an action brought before the court for reduction of the payment. This action is also called as
actio aestimatoria. The salesman is responsible for the physical faults only in horse and slave sales in Roman classical law period and
in all kinds of goods in Justinian period. Actio quanti minoris is an action granted to the purchaser by aedilis curulis, to bring against
the salesman for reduction of the payment because of the damages caused by the physical faults in the thing. This action can be
brought before the court in one year and salesman is held responsible for the faults that he is not aware of.

> Provera, p. 25; D. 44, 2, 25, 1.

*® Sohm, R.; The Institutes: A Textbook of the History and System of Roman Private Law, Transl. by J. C. Ledlie, 3. Ed., New
Jersey, 1970, p. 445; In actions related closely to public order like status actions, the judgement given by the court, binds
everybody (D. 1, 5, 25).

> Provera, p. 25.

% Pugliese, (Action), p. 427; Tahiroglu/ Erdogmus, (Procedure), p. 18 sq.; In formulary procedure, like legis actiones
procedure, slaves do not have a capability of being side in actions. But some changes are occurred in the status of filius
familias. They can be put in the position of defendant for the legal relation that they have taken in part. Women have a limited
capability of being a side in actions about their own matters. In formulary procedure, foreigners gained the capability of being
side in actions. Also in this procedure, it is necessary for people who do not have the capability of being side in actions to be
represented, in actions related with them.

* Wenger, p. 211; (D. 49, 1,19; C. 1,21, 3; C. 2, 10, 3; C. 7, 52, 2).
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system, serious sanctions are put into practice to the one, who claims that the definite judgement does not
exist and turned out to be in the wrong®™.

CONCLUSION

In this article it is emphasized that some important principles and institutions of procedural law of current
law systems are based on the Roman procedural law. Bis de eadem re ne sit actio is one of the important
principles used in both Ordo iudiciorum privatorum and Cognitio extra ordinem procedures and also it
plays a considerable role in the current law systems. This principle proves that there can only be one
definite judgement on a controversial issue. Otherwise, justice can not be found in a community and
nobody relies on judgements given by courts. This would cause social chaos and people would choose to
protect their rights by themselves. But in an equitable community, the decisions given by the court is
considered as trusty and people know that the decision would not be changed in another time. Also, this
confidence to the judgement, prevents people to bring the dispute more than once to the court and
provides reliance to the State. Hence, a plaintiff would not be disturbed by summoning to the court
frequently. So it can be said that by accepting bis de eadem re ne sit actio pirinciple and other relevant
regulations and arrengements, Roman law tries to constitute an equitable comunity.
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THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL

by
Louls-PHILIPPE F. ROUILLARD*

INTRODUCTION

The current travails of the American and Coalition forces in Afghanistan and Irag have been much
debated recently as to their legitimacy. In the same manner, the capture and detention of persons dubbed
“enemy combatant”, a term applying only to American citizens as determined by the American Supreme
Court?, has been decried for their illegality. As time takes us away from the trauma of September 11, 2001
and gives us time for pause, the questions relating to the causes and processes of two international conflict
waged simultaneously by American and Coalition forces will be further explored and deemed for their
worth in light of new elements. Whether good or bad, conclusions will be drawn and history will judge.

Nonetheless, even through bad causes and bad processes some good may result. With regards to the Iraq
war, and regardless of the current morass in which the occupation forces are bugged down, the capture of
Saddam Hussein has had the effect of liberating a nation of peoples. As for the legal world, it has
provided yet another case for an international tribunal.

The Coalition Provisional Authority has issued on December 10, 2003, its Statute of the Iraqi Special
Tribunal. An analysis of its content is therefore necessary to insure that while punishment is hopefully
afforded to the guilty, the preservation of the fundamental guarantees of human rights are preserved in
their clearest and purest form. Such an analysis is necessary to insure that the basic judicial guarantees are
granted to even such a man as Saddam Hussein, but also to determine the evolution of ad hoc tribunals, to
denote whether the international community has yet learn from its past mistakes.

Therefore, this essay will analyse the Statute in the light of those of three preceding tribunals: the

International Criminal Tribunal for the former Yugoslavia (ICTY), that of the Rwanda (ICTR), and the
Special Court for Sierra Leone.

Legitimacy of the ad hoc tribunals

Before attempting to denote the progress or regression made by the Statute of the Iraqi Special Tribunal,
one needs to address a very pointed question about the legitimacy of international and national ad hoc
tribunals to preside over crimes against humanity, war crimes, the crime of genocide, the crime of
aggression, as well as gross and severe human rights violations.

One of the charges brought against such tribunals is that they are illegitimate and ought not to be
recognised. Charges of illegitimacy against such tribunals are not new. The Peace Treaty of Versailles

* Editor-in-Chief, Free World Publishing.

L Ex Parte Milligan, 71 U.S. (4 Wall.) 2 (1867) and Ex Parte Quirin, 317 U.S. (1942). The ‘illegal combatant’ status is an
American juridical term designating a particular category of U.S. citizens. It dates from the American Civil War and was
further taken again during the early days of the Second World War. Both reflect a highly politicize categorisation of what
constitute an American national captured and indicted for treasonous activities. This does not apply to other nationals.
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established a special tribunal to indict Kaiser William 1l through its Article 227. Immediately, it was
denounced by many international jurists as victor’s justice. Yet, these charges are difficult to substantiate
in view of Article 228 of the Peace Treaty, in which the German Government recognised the authority of
such tribunal and in view of Article 229 which statutes upon the legitimacy of multinational tribunal for
multinational crimes®. Of course, since the former Emperor was never extradited from the Netherlands,
the question remained academic for lack of a trial. Nonetheless, recognition of the principles of
international morality and the sanctity of treaties inferred a notion that such breaches of international
peace and security could be prosecuted. And even the fact that Germany signed the Versailles Treaty
somewhat under the gun does not take away the fact that recognition was willed by the victors and
acquiesced to by the vanquished.

The same charges of a victors’ justice were made against the International Military Tribunal of
Nuremberg at the end of the Second World War. The legitimacy of the Control Council Law No. 10,
Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity®, was decried
as ex-post facto law. Yet, warnings of such measures had been clearly, publicly and officially been given
to the German authorities in a minimum of four instances since 1942, when word of atrocities began to
filter out of the European continent and into the British and American press.

The first of such instance was the Resolution on German War Crimes by Representatives of Nine
Occupied Countries® signed on January 12, 1942 in London. In this resolution, reference to the accepted
principles of international law contained in the 1907 Hague Conventions are stated as the legal basis of
indictment being sought, judgement being passed and sentence being carried out.

President Roosevelt released a statement on August 21, 1942 in which he restated these notions that acts
of violence against civilian populations are “at variance with the accepted ideas concerning acts of war

2 Peace Treaty of Versailles, 28 June 1919, [hereafter Versailles Treaty] at Article 227 : “The Allied and Associated Powers
publicly arraign William Il of Hohenzollern, formerly German Emperor, for a supreme offence against international morality
and the sanctity of treaties. A special tribunal will be constituted to try the accused, thereby assuring him the guarantees
essential to the right of defence (...)”; at Article 228: “The German Government recognises the right of the Allied and
Associated Powers to bring before military tribunals persons accused of having committed acts in violation of the laws and
customs of war. Such persons shall, if found guilty, be sentenced to punishments laid down by law. This provision will apply
notwithstanding any proceedings or prosecution before a tribunal in Germany or in the territory of her allies.”; and Article 229:
“Persons guilty of criminal acts against the nationals of one of the Allied and Associated Powers will be brought before the
military tribunals of that Power. Persons guilty of criminal acts against the nationals of more than one of the Allied and
Associated Powers will be brought before military tribunals composed of members of the military tribunals of the Powers
concerned. In every case the accused will be entitled to name his own counsel.”

® Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity,
December 20, 1945, 3 Official Gazette Control Council for Germany 50-55 (1946),
http://www1.umn.edu/humanrts/instree/ccno10.htm, [hereafter Control Council Law No. 10] at Article II: “1. Each of the
following acts is recognized as a crime: a) Crimes against Peace. Initiation of invasions of other countries and wars of
aggression in violation of international laws and treaties, including but not limited to planning, preparation, initiation or waging
a war of aggression, or a war in violation of international treaties, agreements, or assurances, or participation in a common plan
or conspiracy for the accomplishment of any of the foregoing.

b) War Crimes. Atrocities or offences against persons or property, constituting violations of the laws or customs of war,
including but not limited to, murder, ill treatment or deportation to slave labour or for any other purpose of civilian population
from occupied territory, murder or ill treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public
or private property, wanton destruction of cities, towns or villages, or devastation not justified by military necessity.

c) Crimes against Humanity. Atrocities and offences, including but not limited to murder, extermination, enslavement,
deportation, imprisonment, torture, rape, or other inhumane acts committed against any civilian population, or persecutions on
political, racial or religious grounds whether or not in violation of the domestic laws of the country where perpetrated (...)"”

* Resolution on German War Crimes by Representatives of Nine Occupied Countries, London, January 12, 1942, at
http://www.ibiblio.org/pha/policy/1942/420112a.html.
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and political offences as these are understood by civilised nations™. This further restated the President’s
own public declaration, pre-dating the United States entrance in the war on October 25, 1941 in which he
warns of fearful retribution®. It is again once more taken publicly with the President’s declaration that it is
“the intention of this Government that the successful close of the war shall include provision for the

surrender to the United Nations of war criminals™’.

This is finally confirmed as a joint understanding of the major Allies in the Statement on Atrocities
contained in the Joint Four-Nation Declaration of the Moscow Conference held in October 1943°,

As such, the resulting Charter of the International Military Tribunal can hardly be said not to have been
settled upon the firm foundation of treaty law, as understood in the concepts of the Hague Conventions of
1907, themselves resting upon the St-Petersburg Declaration of 1868. Nor could the intentions of
prosecution of the crimes deemed to be unknown to the German government. The authority of the court
being further recognised in the Agreement for the Prosecution and Punishment of the Major War
Criminals of the European Axis by the United Nations in whose name the four signatories act, there can
little doubt of its legitimacy”®.

In the same manner, the Charter of the International Military Tribunal for the Far East was a direct result
of the Cairo Declaration’® of December 1, 1943 and of the Postdam Proclamation of July 26, 1943,
This was recognised fully by the Japanese acceptance of the Postdam Proclamation in their surrender of

® President Franklin D. Roosevelt’s Statement on Punishment of War Crimes, Washington, White House News Releases,
August 21, 1942, at http://www.ibiblio.org/pha/policy/1942/420821a.html.

® Franklin D. Roosevelt on the Execution of Hostages by the Nazis, Department of State Bulletin, October 25, 1941 at
http://www.ibiblio.org/pha/policy/1941/411025a.html.

" President Franklin D. Roosevelt’s Statement on Punishment of War Crimes, Washington, White House News Release,
October 7, 1942, at http://www.ibiblio.org/pha/policy/1942/421007a.html.

8 Statement on Atrocities of the Joint Four-Nation Declaration, Moscow Conference, October 1943, at
http://www.ibiblio.org/pha/policy/1943/431000a.html, which states: “speaking in the interest of the thirty-two United Nations,
hereby solemnly declare and give full warning of their declaration as follows: At the time of granting of any armistice to any
government which may be set up in Germany, those German officers and men and members of the Nazi party who have been
responsible for or have taken a consenting part in the above atrocities, massacres and executions will be sent back to the
countries in which their abominable deeds were done in order that they may be judged and punished according to the laws of
these liberated countries and of free governments which will be erected therein. Lists will be compiled in all possible detail
from all these countries having regard especially to invaded parts of the Soviet Union, to Poland and Czechoslovakia, to
Yugoslavia and Greece including Crete and other islands, to Norway, Denmark, Netherlands, Belgium, Luxembourg, France
and Italy. Thus, Germans who take part in wholesale shooting of Polish officers or in the execution of French, Dutch, Belgian
or Norwegian hostages or Cretan peasants, or who have shared in slaughters inflicted on the people of Poland or in territories of
the Soviet Union which are now being swept clear of the enemy, will know they will be brought back to the scene of their
crimes and judged on the spot by the peoples whom they have outraged. Let those who have hitherto not imbued their hands
with innocent blood beware lest they join the ranks of the guilty, for most assuredly the three Allied powers will pursue them to
the uttermost ends of the earth and will deliver them to their accusors in order that justice may be done.”

® Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis [hereafter the London
Agreement], August 8, 1945, 58 Stat. 1544, E.A.S. No. 472, 82 U.N.T.S. 280,

19 Cairo Conference, November 1943 at http://www.ibiblio.org/pha/policy/1943/431201a.html.

1 The Postdam Proclamation, A Statement of Terms of Unconditional Surrender of Japan, July 26, 1945, at paragraph 10: “We
do not intend that the Japanese shall be enslaved as a race or destroyed as a nation, but stern justice shall be meted out to all
war criminals, including those who have visited cruelties upon our prisoners. The Japanese government shall remove all
obstacles to the revival and strengthening of democratic tendencies among the Japanese people. Freedom of speech, of religion
and of thought as well as respect for the fundamental human rights shall be established.”
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August 10, 1945 Again, the legitimacy of the Allies to establish tribunals and to pass judgement upon
war criminals cannot be denied on account of a lack of recognition.

In the interval between the end of the Second World War and the 1990’s, there have been no real
examples of ad hoc tribunals being formed in this manner under international jurisdiction. While many
trials of former war criminals have taken place, all were done under national jurisdiction, even if deemed
in accordance with international law. Cynics might say that this is because it took Europe another 45 years
to get on with yet another war in which mass persecutions and the new terminology of ethnic cleansing
needed to be created. Neither the Asian situations in Vietnam and Cambodia nor the juntas of South
America could create the kind of support for international tribunals that the Balkan conflicts of Slovenia,
Croatia and Bosnia created.

To prosecute persons indicted of war crimes, including grave breaches of the Geneva Conventions of 1949
as well as violations of the laws and customs of war, crimes against humanity and genocide, the
International Criminal Tribunal for the Former Yougoslavia (ICTY) was created by the Security Council
through its Resolution 827 adopted May 25, 1993, Despite the claims of some nationalists and of some
of the accused, such as the former President of the Serbian Republic and of the Yugoslav Federation,
Slobodan Milosevic, the tribunal not only has recognition through the Security Council, but also has wide
recognition amongst nations. Furthermore, it is based upon the two precedents of the International
Military Tribunals of Nuremberg and Tokyo. Even if the relevance of the IMTs could still be opposed, the
simple fact is that the international order created by the Charter of the United Nations recognises only its
Security Council has the body with the authority vested to determine any threat to international peace and
security and to maintain and restore international peace and security. It has the sole authority of deciding
what measures shall be taken to maintain or restore them'®. As such, the application of today’s
international body of law in undeniable and therefore the establishment and prosecution through an
international tribunal is perfectly legitimate. The same can be said of the International Criminal Tribunal
for Rwanda (ICTR)", and of the Special Court for Sierra Leone (SCSL)™.

12 Offer of Surrender of the Japanese Government, (1945) XIIl (320) Department of State Bulletin, August 12, 1945
reproduced at http://www.ibiblio.org/pha/policy/1945/450729a.html#2 : “The Japanese Government is ready to accept the
terms enumerated in the joint declaration which was issued at Potsdam on July 26th, 1945, by the heads of the Governments of
the United States, Great Britain, and China, and later subscribed to by the Soviet Government, with the understanding that the
said declaration does not comprise any demand which prejudices the prerogatives of His Majesty as a Sovereign Ruler.”
Furthermore, the principles of the IMTs have been recognised in Affirmation of the Principles of International Law recognised
by the Charter of the Niiremberg Tribunal, Resolution 95 (I) of the United Nations General Assembly, 11 December 1946.

¥ Statute of the International Criminal Tribuna for the Former Yugoslavial, adopted by S.C. Res. 827, U.N. SCOR, 48th Sess.,
3217th mtg. at 6, U.N. Doc. S/RES/827 (1993), 32 I.L.M. 1203 (1993), as amended by S.C. Res. 1166, U.N. SCOR, 53" Sess.,
3878" Meeting, U.N. Doc. S/RES/1166, 13 May 1998; S.C. Res. 1329, U.N. SCOR, 55" Sess., 4240" mtg, U.N. Doc.
S/RES/1329 (2000)of 30 November 2000,; S.C. Res. 1411, U.N. SCOR, 57" Sess., 4535™ mtg., U.N. Doc. S/RES/1411 (2002),
of 17 May 2002; S.C. Res. 1431,57" Sess., 4601% mtg, U.N.Doc. S/RES/1431 of 14 August 2002; and S.C. Res. 1481, 58"
Sess., 4759™ mtg, U.N. Doc. S/RES/1481 of 19 May 2003. All these resolutions deal with the recognition of the tribunal as it
stands and establishes criteria for the election of permanent judges and the composition of the Chamber as well as officers of
the court.

! Charter of the United Nations, June 26, 1945, 59 Stat. 1031, T.S. 993, 3 Bevans 1153, entered into force Oct. 24, 1945, at
Article 39.

> International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such
Violations Committed in the territory of neighbouring States, between 1 January 1994 and 31 December 1994 , [hereafter the
Statute of the International Tribunal for Rwanda], adopted by S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg. at 3, U.N.
Doc. S/IRES/955 (1994), 33 I.L.M. 1598, 1600 (1994).
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The interesting differences are that Yugoslavia’s and Rwanda’s tribunals have been created as the results
of armed conflicts through the sole mechanism of the United Nations” Security Council while the Special
Court for Sierra Leone was made through the means of the Security Council, but upon the instigations of
Sierra Leone’s government. This not only gives international legitimacy to the court, but it provides it
with the national legitimacy it needs to face its own population and help the process of reconciliation.

This creates a precedent well supported by the international community, as requested in the Lomé Peace
Agreement in its Articles XXXI11 and XXXIV*'. As a result the Iraqi Special Tribunal can be deemed as
having solid grounds to claim its legitimacy since it is also rooted in both national and international law
like the Sierra Leone Special Court.

Indeed, the Coalition Provisional Authority established through the Security Council’s Resolution 1511
(2003) clearly recognises the sovereignty of Iraq as belonging to the State of Iraq and this provisional
authority is constituted of the Governing Council of Iraq as the legitimate interim administrators of Iraq
and therefore responsible for the exercise of all responsibilities, authorities and obligations under
applicable international law™. This was in line with the mandate the Security Council provided the United
Nations with in resolution 1483".

The Coalition Provisional Authority, or at the very least its Governing Council, did not waste time. On
December 10, 2003, it issued the Statute of the Iragi Special Tribunal®. It must be stated that the speed by
which this document came about clearly indicates the insistence of the Iragi members of the Coalition
Provisional Authority to try former members of the Ba’ath regime in Irag. Indeed, at the time prior to the
capture of Saddam Hussein on December 13, 2003, there existed a definite question about who would
have the privilege of trying former regime perpetrators and where such a trial would take place. While the
United States have appeared non-committal, if somewhat bent upon doing this in America, the Iragis have
been very vocal in wanting to try those accused in Irag. By producing a document permitting the trial to
take place with the guarantees of justice, the Governing Council was in fact seizing the ground first to
have the moral claim of trying under its terms. As the political manoeuvre of an occupied country’s

165.C. Res. 1315, U.N. SCOR, 55" Sess., 4186™ mtg., U.N. Doc. S/RES/1315 of 14 August 2000 which rests upon the terms of
the Truth and Reconciliation Commission in relation to human rights violations as contained in article XXV of the Lomé
Peace Agreement, Lomé, U.N. Doc. S/1999/777 of 7 July 1999, as well as upon a statement of the Special Representative of
the Secretary-General next to his signature of the treaty that amnesties given to former belligerents did not apply to
international crimes of genocide, crimes against humanity, war crimes and other serious violations of international
humanitarian laws.

7 Lomé Peace Agreement, ibid., whereas Article XXXI11 request international involvement and Article XXXIV names the UN
as the AOU (now the African Union), ECOWAS, the Commonwealth of Nations and the Government of the Togolese Republic
as guarantors of the implementation of this agreement.

18 Coalition Provisional Authority, S.C. Res. 1511, 57th Sess., 4844 mtg., U.N. Doc S/RES/1511 of 16 October 2003.

19°5.C. Res. 1483, 57" Sess., 4761 mtg., U.N. Doc. S/RES/1483 of 22 May 2003, at par. 9 recognising the legitimacy of an
interim administration until a representative government can be established. S.C. 1483 affirms in its preamble the need for
accountability for crimes and atrocities committed by the previous Iragi regime and request the denial of safe haven to those
members of the previous regime who are alleged to be responsible for crimes and atrocities and requests support actions to
bring them to justice. It also points to promoting human rights at par. 8(g), while encouraging legal reforms at par. 8(i). This is
further recognised by S.C. Res. 1500, 57" Sess., 4808" mtg., U.N. Doc. S/RES/1500 of 14 August 2003 which grants
recognition of the Governing Council.

2 Coalition Provisional Authority, The Statute of the Iragi Special Tribunal, December 10, 2003, at http://www.cpa-
iraq.org/human_rights/Statute.htm.

155
LOUIS-PHILIPPE F. ROUILLARD - THE STATUTE OF THE IRAQI SPECIAL TRIBUNAL



http://www.cpa-iraq.org/human_rights/Statute.htm
http://www.cpa-iraq.org/human_rights/Statute.htm

FREE LAW JOURNAL - VOLUME 1, NUMBER 1 (18 JuLY 2005)

political body, this was brilliantly done. However, it does raise two questions as to its legitimacy: its roots
in international law and the avoidance of the International Criminal Court®.

The Iraqi Special Tribunal has been created by the Iragi’s own Governing Council, through the approval
of the Coalition Provisional Authority Administrator’s Order 48 — Delegation of Authority Regarding an
Iraqi Special Tribunal®®. This order bases the legitimacy of its delegation upon Security Council
Resolutions 1483 (2003), 1500 (2003) and 1511 (2003). As such, it therefore recognises its authority
under the mandate of the United Nations and under Iragi law. Indeed, Section 2(1) of Order 48 takes pains
to hold the Governing Council accountable for describing the elements that will apply to the crimes listed
in the Statute and does promulgate in Section 2(2) the need for the tribunal to meet at least the
international standards of justice.

Nonetheless, final authority for the Statute firmly rests in the Coalition Provisional Authority as the
Administrator reserves himself the right to alter the statute or any elements of crimes or rules of procedure
developed for the tribunal in Section 1(6), while the prevalence of the promulgations of the CPA is
affirmed in Section 2(3) over any conflict of promulgations by the Governing Council and the CPA or
judgements by the Tribunal. It is clear that the Coalition desires to firmly keep the situation within the
confines of its authority. Hence the political manoeuvre in producing a Statute so fast and with clear
indications of where the Governing Council wants to hold trials. Regardless of this intra-Coalition tug for
jurisdiction, the legitimacy of the Tribunal is not in doubt.

Still, some will wonder about the choice of venue for such a trial, since the International Criminal Court
was created in 2002, and therefore is available to conduct such trials. Indeed, the jurisdiction of the court
extends well into all the crimes aimed in the Statute of the Iraqi Special Tribunal. However, it has two
problems against it being applied. The first is the geopolitical nature of the International Criminal Court,
as the United States continues to refuse to see it as having jurisdiction over its nationals. Using the ICC
while leading the Coalition Provisional Authority would be most impolitic.

But, in legal terms it is Article 11 of the Rome Statute that bars it from being utilised. That is because
Article 11 edicts a jurisdiction rationae temporis that limits it to crimes occurring solely after its coming
into force. As the entry in force of the Rome Statute is July 1, 2002, and the crimes falling under the
Statute of the Iraqi Special Tribunal have been giving a temporal jurisdiction applicable from July 17,
1968, there can be no question of using the International Criminal Court®.

A final limitation is of course that while the United States has signed, but not ratified, the Rome Statute,
Irag has done neither, rendering it inapplicable to its citizens and thereby forcing the creation of an ad hoc
venue for the trials®*.

2l Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9 (1998), entered into force July 1, 2002,
[hereafter Rome Statute].

“2 Coalition Provisional Authority Order Number 48 - Delegation of Authority Regarding an Iraqgi Special Tribunal,
CPA/ORD/ 9 Dec 2003/48, [hereafter Order 48] at http://www.cpa-irag.org/regulations/#Orders, signed by the Administrator
appointed by the Coalition, L. Paul Bremmer I1I.

% Rome Statute, supra, note 21 at Article 11 as opposed to the Statute of the Iragi Special Tribunal, supra, note 20, at Article
1(b), which limits the crimes to “Iragi nationals or residents accused of the crimes listed in articles 11 to 14 below, committed
since July 17, 1968 and up until and including May 1, 2003 in the territory of the Republic of Iraq or elsewhere, including
crimes committed in connection with Irag<s war against the Islamic Republic of Iran and the State of Kuwait.”

2 This can be ascertained at http://www.iccnow.org/countryinfo/worldsigsandratifications.html.
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All this speaks not only of the legitimacy of the Iraqgi Special Tribunal as an ad hoc court of justice, but
also of the reason why it has been enacted as it currently stands. While modifications may be foreseen, the
personae, temporis and loci rationae are certain to remain. The determination that remains to be done is
therefore the content of the Statute of the Iragi Special Tribunal.

Jurisdiction and Crimes

Since 1991, the Iraqgi Special Tribunal is the fifth of the kind to be created. And there seem indeed to be
lessons that have been drawn from the experiences of the preceding ones. Indeed, the progression in
clarity and reach of the Statute seems to improve, although not everything has progressed toward securing
the full measure of justice due to the victims in accordance with International Humanitarian Law and the
International Bill of Human Rights®.

The first attempt at creating such a court with the 1993 Statute of the International Criminal Tribunal for
the Former Yugoslavia had fallen somewhat short of all the crimes that had been put to the feet of the
accused. Indeed, this Tribunal was solely concerned with Serious Violations of International
Humanitarian Law?®.

As such, it divided its competence over the notions of grave breaches of the Geneva Conventions of
1949%" violations of the laws or customs of war, genocide and crimes against humanity. But even the
formulation of these divisions seemed somewhat out of place. Instead of addressing the violations of
humanitarian international law as a holistic legal regime, this Statute divided and compartmentalised what
is inter-related. For example, its Article 2 joined as a cross-section the grave violations referred to in
Articles 50 of the First Geneva Convention, 51 of the Second Geneva Convention, 130 of the Third
Geneva Convention and 147 of the Fourth Geneva Convention. However, instead of speaking to the terms
of the Geneva Conventions, it merged these documents to read “a prisoner of war or a civilian” when
referring to grave breaches. As a result, it excluded some of the protected persons referred to in Article 4
of the Fourth Geneva Convention?®. This oversight may seem benign, but it clearly excludes medical and

% Recognized as being the Universal Declaration of Human Rights, G.A. res. 217A (I11), U.N. Doc A/810 at 71 (1948) ,
International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at
49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force Jan. 3, 1976, International Covenant on Civil and Political
Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered
into force Mar. 23, 1976, Optional Protocol to the International Covenant on Civil and Political Rights, G.A. res. 2200A
(XXI), 21 U.N. GAOR Supp. (No. 16) at 59, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 302, entered into force March 23, 1976. ,
Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the death
penalty, G.A. res. 44/128, annex, 44 U.N. GAOR Supp. (No. 49) at 207, U.N. Doc. A/44/49 (1989), entered into force July 11,
1991, United Nations, Economic and Social Council, U.N. Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Siracusa Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and
Political Rights, Annex, UN Doc E/CN.4/1984/4 (1984).

% Statute of the International Criminal Tribunal for the Former Yugoslavia, supra, note 13, at Article 1.

T Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field , 75
U.N.T.S. 31, entered into force Oct. 21, 1950 [hereafter the First Geneva Convention], Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 75 U.N.T.S. 85, entered
into force Oct. 21, 1950 [hereafter the Second Geneva Convention], Geneva Convention relative to the Treatment of Prisoners
of War, 75 U.N.T.S. 135, entered into force Oct. 21, 1950 [hereafter the Third Geneva Convention], and the Geneva
Convention relative to the Protection of Civilian Persons in Time of War, 75 U.N.T.S. 287, entered into force Oct. 21, 1950
[hereafter the Fourth Geneva Convention].

8 Fourth Geneva Convention, ibid., Article 2: “Persons protected by the Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field of August 12, 1949, or by the Geneva Convention for the
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religious personnel from the application of the Statute when Article 4(A) and (C) of the Third Geneva
Convention is interpreted in the light of its Article 33%°, since it does not associate the status of prisoners
of war to these persons. Nor are they considered civilians, although they are protected persons in the sense
of the Fourth Geneva Convention. In wars like those of the Balkans, resting on cultural and religious
differences, this oversight allows for many victims to fall out of the scope of obtaining justice. But this is
even more telling when referring to irregulars.

Indeed, Article 4(2) of the Third Geneva Convention addresses the issue of militias and volunteer corps on
the basis of the four conditions to be recognised for having combatant status. In ethnic conflicts such as
those of the Balkan wars, a very high proportion of belligerents were in that category. But recognition as
belonging to this category has always been very difficult and is left to the discretion of the Occupying
Power. As a result, if they were not part of regularly constituted forces, many of the former belligerents
who were victim of grave violations can not see justice done on their behalf since they did not acquire the
status of prisoner of war, nor were they civilian since they were captured engaging in hostile actions,
making them illegal combatants. They do remain protected persons in the sense of Article 4 of the Fourth
Geneva Convention, but they are not civilians. As it has been noted by reputed author, the problem is that
under the Geneva Conventions’ regime, International Humanitarian Law does not recognise a category for
quasi-combatants. Nor does it recognise the right of civilians to participate in hostilities. But direct
participation does make one lose his civilian status and therefore results in him being a combatant, albeit
an illegal one, and lawfully a target during the length of its engagement in hostile actions®*. However, he
does not re-acquire his civilian status after taking part in such hostilities if captured. He becomes an illegal
combatant, subject to the protections of the Fourth Geneva Convention, but not entitled to the privileges
of a prisoner of war. As a result, Article 2 of the Statute of the International Criminal Tribunal for the
Former Yugoslavia had and still possesses a deep flaw whereby only grave breaches against prisoners of
war and civilians can be prosecuted.

Article 3 of the International Criminal Tribunal for the Former Yugoslavia further had a problem in
separating the violations of the laws and customs of war into a unique article. As a result, it repeated the
wanton destruction of property not justified by military necessity and limited itself to stating five
principles of the laws and customs of war.

Article 4 goes on with the crime of genocide, which repeats verbatim the wording of the Convention on
the Prevention and Punishment of the Crime of Genocide™.

The last crimes punishable under this Statute are crimes against humanity. These are listed as they first
appeared when stipulated the first time in the Control Council Law No. 10 for the promulgation of the
Charter of the International Military Tribunal of Nuremberg®. The only difference concerns the fact that
the persecutions on political, racial and religious grounds of the International Military Tribunal referred

Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of August 12, 1949, or by
the Geneva Convention relative to the Treatment of Prisoners of War of August 12, 1949, shall not be considered as protected
persons within the meaning of the present Convention.”

 Third Geneva Convention, supra, note 27 at Article 4(A) and (C) and at Article 33.

%0 sassoli, Marco and Bouvier, Antoine A., How does Law Protect in War?, Geneva, International Committee of the Red Cross,
1999 at 208.

%1 Convention on the Prevention and Punishment of the Crime of Genocide, 78 U.N.T.S. 277, entered into force Jan. 12, 1951,
[hereafter Convention on Genocide] at Articles 2 and 3.

*2 Control Council Law No. 10, supra, note 3 and London Agreement, supra, note 9.
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to persecution whether or not in violation of the domestic laws of the country where perpetrated, whilst no
such statement is made in the Statute of the International Criminal Tribunal for the Former Yugoslavia.

The Statute of the International Tribunal for Rwanda followed suit in many respects. Its Article 2
concerning the crimes of genocide takes also the integral version of the Convention on the Prevention and
Punishment of the Crime of Genocide. So does its Article 3 in relation with the Control Council Law No.
10.

Where it differs is in the violations of the laws and customs of war. This is because the Rwanda situation
happened in the midst of a non-international armed conflict. But, not only did Article 3 common to the
Geneva Conventions’ regime apply to Rwanda, but also the Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed
Conflicts, which it had ratified on 19 November 1984%,

The drafters therefore choose to combine the fundamental guarantees of Article 3 of the Geneva
Conventions with the notions of Protocol II. As a result, Article 4 of the Statute of the International
Criminal Tribunal for Rwanda combined the four prohibitions of violence to life and person, in particular
murder of all kinds, mutilation, cruel treatment and torture, the taking of hostages, outrages upon personal
dignity, in particular, humiliating and degrading treatment, and the passing of sentences and the carrying
out of executions without previous judgment pronounced by a regularly constituted court affording all the
judicial guarantees which are recognized as indispensable by civilized peoples contained in Article 3
common to the four Geneva Conventions®, with the additional prohibitions of collective punishments,
acts of terrorism, enforced prostitution and any form of indecent assault, pillage, and the threats to commit
any of the foregoing acts contained in Article 4(2) of Protocol 11*°. Interestingly, it did not concern itself
with including slavery and the slave trade in all forms as violations, despite it being in Article 4(2) and the
situation in some cases might be associated to this. Still, the wording of the Statutes allows for violations
which “...shall include, but shall not be limited to...” these violations. Therefore, one can assume that
such violations can also be prosecuted.

In both cases, the International Criminal Tribunals tried to create statutes tailored to the conditions of the
conflicts for which they were created. The fact that they were created and that they did indeed prosecute
and convict is an accomplishment worth celebrating. The lessons of the Yugoslav tribunal certainly did
show in the drafting of the Rwanda statute, but as the legal regime applicable differs, it is difficult to see
true progress.

The Statute of the Special Court for Sierra Leone® brought a new perspective to ad hoc tribunals. As in
the case of Rwanda, the Sierra Leone conflict was essentially non-international, despite obvious meddling
by other nations. As such, it was again Article 3 common to the Geneva Conventions and Protocol Il
which applied.

¥ Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts [hereafter Protocol 1], 1125 U.N.T.S. 609, entered into force Dec. 7, 1978. For ratification
information, see http://www.icrc.org/ihl.nsf/WebNORM?Open

View&Start=53.1.92& Count=30&Expand=53.1#53.1

* Geneva Conventions, supra, note 27 at Article 3.

* Protocol 11, supra, note 35 at Article 4(2).

% Statute of the Special Court for Sierra Leone, at http://www.sc-sl.org.scsl-statute.html
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Its Article 2 takes once more the notion of the crimes against humanity in full, but adds to the crime of
rape by declaring sexual slavery, enforced prostitution, forced pregnancy and any other form of sexual
violence as such crimes. As such, it incorporates the enlargement made in Article 7(1)(g) of the Rome
Statute, although omitting the last part of the sentence, where it stipulates “...of comparable gravity...”*

Further adapting to the times and moving toward simplicity Article 3 of the Statute deals with the
violations to the laws and customs of war applicable to non-international armed conflicts by simply
restating verbatim the notions of Article 4(2) of Protocol I1.

However, the Sierra Leone Special Court does not limit itself. Article 4 includes other serious violations
of international humanitarian law, namely: intentional attacks upon civilians, intentional attacks upon UN
personnel, materiel, installations, units or vehicles involved in humanitarian assistance or peacekeeping
missions as long as they are entitled to the protection given to civilians and civilian objects under
international law, and the conscription or enlisting of children under the age of 15 or using them to
participate in hostilities.

This article is truly interesting as while the principle of the respect of civilians has been part of the laws of
armed conflicts since the Declaration of St-Petersburg of 1868, the notion of the crimes against the
United Nations and its associated personnel have been set very shortly prior to the establishment of the
Special Court in the Convention on the Safety of United Nations and Associated Personnel®. The fact that
it is made a serious violation due to its grave nature, as expressed in its text makes for an interesting, and
yet to be seen effective, addition to the corpus of the laws of armed conflicts. The last notion is that of
child combatants and is a direct incorporation of Article 4(3)(c) of Protocol I, but was used here for the
first time while it was of definite interest in the Rwanda cases.

But where the Special Court for Sierra Leone truly innovates is in its joint approach from international to
national legislation. While resting on all previous International Humanitarian Laws as well as on the
Convention on Genocide for indictments and prosecution, it also incorporates within its statute two
categories of crimes under national law. Its Article 5 thereby incorporates as crimes under Sierra Leonean
laws offences against the abuses of girls and offices regarding wanton destruction of property. The most
interesting aspect of this incorporation is that no one can ever accuse the current government of trying to
prosecute under ex-post facto law as the first category of offences comes from the Prevention of Cruelty
to Children Act of 1926 (Cap.31), while the second comes from the Malicious Damage Act of 1861%.

These laws still being in force at the time of the commission of the offences, they fully apply to
perpetrators. Furthermore, this incorporation of national laws within the structure of an essentially

%" Rome Statute, supra, note 23, at Article 7(1)(g).

® G.A. res. 49/59, 49 U.N. GAOR Supp. (No. 49) at 299, U.N. Doc. A/49/49, entered into force January 15, 1999, these are
enumerated at Article 9: “Crimes against United Nations and associated personnel: 1. The intentional commission of:

(@) A murder, kidnapping or other attack upon the person or liberty of any United Nations or associated personnel; (b) A
violent attack upon the official premises, the private accommodation or the means of transportation of any United Nations or
associated personnel likely to endanger his or her person or liberty;
(c) A threat to commit any such attack with the objective of compelling a physical or juridical person to do or to refrain from
doing any act; (d) An attempt to commit any such attack; and (e) An act constituting participation as an accomplice in any such
attack, or in an attempt to commit such attack, or in organizing or ordering others to commit such attack, shall be made by each
State Party a crime under its national law.

2. Each State Party shall make the crimes set out in paragraph 1 punishable by appropriate penalties which shall take into
account their grave nature.”

% Statute for the Special Court for Sierra Leone, supra, note 36 at Article 5.
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international law-based instrument demonstrate the juridical sense and the seriousness of the Government
of Sierra Leone in trying and convicting those guilty of such crimes.

Parallel to the crisis in Sierra Leone, another type of violence took place in East Timor in 1999. From
August 1999, the UN Commission on Human Rights was seized with the on-going violence and informed
of alleged systematic and gross abuses. Following the intervention of an Australian-led Coalition to re-
establish a secure environment, steps were taken to make accountable Indonesian military and
paramilitary perpetrators of crimes against humanity.

As such, Indonesia established a Special Panel on Serious Crimes® on the basis of national law number
26 of year 2000*. This law is supposed to permit the Ad Hoc Human Rights Court to try broad and
systematic attacks against the civilian population as crimes against humanity*. Still its very form,
including genocide within the concept of crimes against humanity and speaking of such deeds as
“explosions and invasions” confuses the usual categorisation of crimes. Indeed, explosion as such is not a
crime under international law. Even explosions are not crimes prima facie; their obvious intent to attack
systematically the civilian population must be demonstrated. But, even more damaging, is the inclusion of
invasion within that concept of crimes against humanity. This confuses crimes against humanity with the
notion of crimes of aggression, as understood in the Rome Statute.

As such, this Ad Hoc Human Rights Court has been deemed an instrument for paying lip service to
international pressures on Indonesia while assuring the perpetrators to be sent home free. But, this may
not be the case as of yet. The UN Press Release of May 10, 2004 announced that the United Nations
Mission in Timor-Leste (UNMITE) communicated that General Wiranto and seven other senior officers
of the Indonesian military (TNI) and officials of the former government have been indicted by the Special
Panel for Serious Crimes*™. General Wiranto was charged with command responsibility for murder,
deportation and persecution®. As the warrant is issued and prosecution demanded, the efficiency of the
Indonesian tribunal will be offered as a test case. And its efficiency will be compared to that of the
legislations given to the Iragi Special Tribunal.

The Statute of the Iraqgi Special Tribunal

The cumulative lessons from the previous tribunals instituted to indict and prosecute the crime of
genocide, crimes against humanity, war crimes and violation of national Iragi law have not been lost on
the drafters of the Statute of the Iraqi Special Tribunal. Indeed, the structure of its Statute once more
demonstrate the juridical ability of its drafters and the search for clarity and expediency, while adapting to
the new applicable models of international law.

“0 Information on the court is sketchy, but glimpsed of its schedule can be seen at http://www.jsmp.minihub.org/trials.htm.

* Katjasungkana, Nug, “The Justice Process in Indonesia Regarding the Prosecution of the Serious Crimes Cases of Human
Rights Violation in East Timor in 1999”, in Justice and Accountability in East Timor: Internationals and Other Options, Dili,
16 October 2001 at page 9, available at http://www.etan.org/lh/misc/justconf3.html.

*2 |bid., these adapted Article 7 of the Rome Statute.

* Daily Press Breifing by the Office of the Spokesman for the Secretary-General, 10 May 2004 at
http://www.un.org/News/breifing/docs/2004/db051004.doc.htm.

* Special Panel for Serious Crimes, Motion to Request a Warrant Application Hearing Pursuant to Sections 27.2 and 19(A) of
UNTAET Regulation 2000/30, as Amended by Regulation 2001/25, District Court of Dili, 28 January 2004 at
http://www.etan.org/et2004/january/25-31/28deputy.htm
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First of all, the temporality of the statute addresses from the start the notion that the crimes aimed at are
all those that are alleged to have taken place since the illegal putsch of the Ba’ath party against the ruling
government of July 17, 1968 up to and including the official end of the latest Irag War on May 1, 2003.
As a result, there is a wide variety of conflicts and crimes that need to be addressed in particular
geographic locations and at precise time. In order to avoid limiting the powers of the Tribunal, the Statute
states clearly that its jurisdiction applies to any Iraqi national or resident accused of the crimes listed,
whether it occurred in the territory of Iraq or elsewhere. As such, it does not limit the persons or the
geographic area of its jurisdiction.

The drafters of this Statute have also decided to change its structure compared to the prior tribunals.
Instead of plunging itself immediately into the crimes to be under its jurisdiction, it instead presents the
composition and organisation of the tribunal. This seems obviously to be done in order to alleviate critics
of a “kangaroo court’ by showing from the start and in plain view who and what shall the tribunal shall be
composed of. This is of paramount importance as many of the persons representing the current Governing
Council of Iraq are expatriates who returned to Iraq after the Coalition’s invasion. As such, they are
deemed to have a strong bias against the former regime and therefore need to avoid any sort of accusation
that would attack its legitimacy.

It is in this aim that Article 5(e) of the Statute of the Iraqgi Special Tribunal incorporates not only the
notion of national law for the selection of judges, but also the possibility for disqualifying a judge at
Article 5(f)(1). This is also applicable to investigative judges under Article 7(m)(1).

There is also a Presidency of the Tribunal, established at Article 6, which further tries to increase the
legitimacy by the appointment of non-Iragi advisors to the Tribunals whose function will be to advise the
Tribunal on international law and to monitor the due process of law standards.

It is only after the credentials of the Tribunal are established that the Statute moves to the crimes
submitted to its jurisdiction. And again, this is an exercise in simplicity and clarity. As such, Article 10
states them clearly: the crime of genocide, crimes against humanity, war crimes or violations of certain
Iragi laws listed in Article 14.

It is interesting that this article does not keep in full with the Statute of Rome. Its Article 5(1) refers to four
serious crimes, the first three being the same as in the Iraqgi Statute, but the fourth is the crime of
aggression.

Where Article 1 of the Iraqi Statute refers to the conflicts with the Islamic Republic of Iran and the State
of Kuwait, one would expect in Article 10 that this is indeed a serious crime and that it should hold the
Iragi leadership accountable for this. Quite to the contrary, there is no mention of this being a crime at all.
This is certainly the major failing of this statute, and one cannot discard the very real possibility that the
avoidance of this inclusion is not unrelated to political consideration and historical facts. No mention of
this crime means that no testimonies on the matter are to be accepted by the tribunal and therefore the
avoidance of the subject of some countries’ support for Irag’s wars.

Despite this failing, the adaptation of the statute to circumstances in interesting. One must take into
consideration that the crimes mentioned have different time and space applicable to them. For example,
crimes committed during the Iran-lraq war of 1980-1988 fall under the international armed conflict
regime of International Humanitarian Law. But crimes committed against Kurds during the interwar
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period do not. They either fall under non-international armed conflicts, if the existence of such a conflict
is proven in court and which means that only Article 3 common to the Geneva Conventions applies with
the applicable customs of the laws of war, or there is no international juris corpus applicable other than
the crimes against humanity. As such, the Statute does an excellent of keeping with simplicity in order to
obtain clarity.

On the crime of genocide, it takes in full by referring to it and mentioning Iraq’s ratification, the notions
of Articles 2 and 3 of the Convention on Genocide and incorporating it verbatim within Article 11.

As for crimes against humanity, the Iraqgi Statute does keep to the very wording of the Rome Statute on
the vast majority of its defined acts. However, it does differ with respect to imprisonment or other severe
deprivation of liberty in violation of fundamental norms of international law, whereas the Rome Statute
uses “...rules...” of international law. As it stands, this was a solid demonstration of the juridical thoughts
of the drafters as norms are more likely to be applicable than rules, which should be define by reference to
specific treaties and not solely by custom as norms can be.

The crimes against humanity also do differ in the fact that they do not encompass enforced sterilisation, as
the Rome Statute does in reference to sexual crimes. This omission is particularly troubling as it is known
that some branches of Islam do practice the ablation of the clitoris on women. It happens sometimes that
the process is not successful or that it is not a precise surgical operation. As a result, death, serious
debilitating injuries or sterilisation occur. This is evidently a very delicate issue. Nonetheless, the whole
rationale to justify the invasion of Iraq has been based upon the principles of democracy and humanity.
The very deliberate omission of those two words does not augur well for the future of Iraq, nor of the
region. As with the avoidance of the crime of aggression, the religious and political implications leave a
very sour taste in the whole work of the establishment of the tribunal, despite its very commendable
juridical approach. To which approach one must applaud the inclusion of the crime of force
disappearance, in keeping with both the Rome Statute and the Declaration on the Protection of All
Persons from Enforced Disappearances™.

Further in keeping with the Article 7(2) of the Rome Statute, Article 12(b) of the Iragi Statute states
almost identically the definitions of these crimes, if only with the omission of the crime of apartheid,
which is clearly irrelevant and the vulgarisation of the term inter alia, where it concerns extermination.
However, it does completely omit to define the crime of forced pregnancy. Again, one must see it this
omission a clear statement of the keeping of religious and political gains by factions of the Iraqi
Governing Council favouring some segment of the lraqi society. This is regrettable as the definition
provided for in the Rome Statute does not alter the meaning of national laws.

Another area of interest in the Iragi Statute is where it concerns war crimes at Article 13. Indeed, as seen
in the international tribunals before, there is a difference of applicability between international armed
conflicts and non-international ones. But, in order to avoid having to divide and diminish the reach of war
crimes dispositions, the Iraqi Statute follows the Article 8 of the Rome Statute, while rightly making
unlawful confinement a separate offence from unlawful deportation or transfer.

But, more important than the enumeration of what constitutes war crimes, the Iraqi Statute takes the
whole of the definitions contained at Article 8(2)(b) of the Rome Statute in its overall written form.

*® Declaration on the Protection of All Persons from Enforced Disappearances, G.A. res. 47/133, 47 U.N. GAOR Supp. (No.
49) at 207, U.N. Doc. A/47/49 (1992).
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However, there is one important omission in these which concerns international armed conflicts. This
intentional omission is the employment of weapons, projectiles and material and methods of warfare
which are of a nature to cause superfluous injury or unnecessary suffering or which are inherently
indiscriminate in violation of the international law of armed conflict. This can be construed as a clear
desire to leave out the very delicate issue of the employment of some weapons, such as bomblets, napalm,
gas bombs and nuclear bombs, which many officials of the Coalition would certainly not want to have to
speak about in a trial.

And the question of sexual sterilisation is again left out, as it is also when reference to sexual crimes is
made in relation to serious violations of the laws and customs of war.

As for the rest, the whole of Article 3 common to the Geneva Conventions, as written in the Rome Statute,
is brought forward in the Iraqi Statute, while the serious violations of the laws and customs of war are
verbatim, save for the sexual crimes definition shown above.

CONCLUSION

As a result of the evolution of the LOAC, it is evident that the experiences of the tribunals for Yugoslavia
and for Rwanda affected the kind of conflict of the end of the 1990s and the more recent ones of the third
millennium. The development of the Rome Statute of the International Criminal Court has also clearly
influenced the development of national instruments, such as the Statute of the Special Court for Sierra
Leone and that of the Statute of the Iraqgi Special Tribunal. Therefore, a definitive progress has been made
towards legitimizing the rule of international humanitarian law in both non-international and international
armed conflicts, as well as the particular rules of that pertains to the jus in bello.

Nonetheless, and despite clear efforts of providing for transparency of procedures and meeting of the
minimal humanitarian standards, there remains a very entrenched political influence that is pervasive
throughout the redaction of such statutes. Not until the United States recognizes the International
Criminal Court will we see a fully harmonized and applicable system of indictment and prosecution of
crimes against humanity, war crimes, crimes of genocide and, as important, the crime of aggression. Until
such time, there will be a selectivity applied to the prosecution of particular crimes while avoiding some
of the more delicate issues, such as disappearance, sexual crimes and the crime of aggression.

A silver lining does exist in the fact that all crimes committed after July 1, 2002 can be submitted to the
jurisdiction of the court. Furthermore, the joint use of this tribunal with the Convention of the Safety of
United Nations and Associated Personnel renders the U.N. peacekeepers less prone to attacks — or least
able to obtain justice for sustaining injuries during their missions. As such, the Iraqi Statute demonstrates
that the work done to draft the Rome Statute made good juridical sense, since it has taken most of its
provisions for its own work. It now remains to be seen how far this will permit justice being truly served.
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AZ EUROPAI UNIO ES FEKETE-AFRIKA
AZ AFRIKABA IRANYULO SEGELYEK TORTENETE EUROPA ES AFRIKA
KOZOS POLITIKAJANAK KONTEXTUSABAN

by

SZEKELY RITA

GONDOLATOK GLOBALIZALT VILAGUNKROL

"A technika, a tudomany, a gazdasagi élet és a modern hadviselés fejlodése 6roknek és athatolhatatlannak
vélt sancokat tort at és a valamikor hatalmasnak vélt bolygdnkat kicsivé zsugoritotta. Egyenetlen és
ellentmondasos azonban a népek és orszagok kodzeledesenek Utja a vildggazdasagban, s a vilag valdsaga
ezeknek az ellentmondasoknak a f6 forrasa." -fogalmazta meg Simai Mihaly a globalis problémarél 1977-
ben olyan tokéllyel, hogy ez a meglatis még napjainkban, majdnem 30 évvel késobb is
megcafolhatatlannak tiinik.'! Az ember ma mar 6rak alatt is képes a hatalmas dceanokkal elvalasztott
kontinensek kozotti tavolsagot megtenni, a mobilkommunikacio segitségevel - tavolsagtol flggetlendl -
méasodpercek toredéke alatt hallhatjuk egyméas hangjat, centiméteres felbontasban vizsgalhatjuk
képernyérél a Hold felszinének kozeteit, es a szupermarketek polcai kdzott orakon at kilométereket
bolyonghatunk ha a béség zavardban még valasztani sem vagyunk képesek. Ez a mi vilagunk.

De ezzel egy idében, Eurdpatdl csak néhanyszaz kilométerrel délre, emberek millidi élnek, akik tobb ezer
éves technikaval készitik kézmiives termékeiket, naponta imadkoznak néhany csepp eséért, hogy legyen
az adott évben termés, és a modern technikat csak a taposobombéak kegyetlensége ismertette meg veluk.
Ez viszont egy teljesen mas vilag.

Onmagéban a technikai kiilonbségek nem indokoljak a két vilag kozti hatalmas szakadékot.

Olyan tényezok jatszanak itt donté szerepet, melyeket az ember, mint fizikai lény a legmodernebb
technika és a legjobb szandéka ellenére sem tud iranyitani, bar befolyasolni médjaban allhat.

Emlithetem itt példaul a természet okozta kilonb6z6 katasztrofakat, példaképpen: az évekig tartd
szérazsag, a dezertifikéacio jelensége, az ivdviz hianya, ezzel szemben mégis jelen van a viz pusztito ereje,
amit tobbek kozott a dél-azsiai szokéarnal is lathattunk, a talaj vékony humuszrétege miatti csekély
termoképesseg e€s meég sorolhatndm. De ide tartozik még a demogréafiai forradalom is, mint a
vilagelelmezési probléma egyik f6 forrdsa. A vilagméretti élelmiszerhidny nem egyszeriien mennyiségi
probléma. Nem csak annak kérdése, hogy megtermelddik-e annyi élelmiszer a Foldon, amennyire az
emberiség taplalasahoz sziikség volna. Az dsszes megtermelt és elfogyasztasra ker(ilé élelmiszer talan ma
sem kevesebb valamennyiiink sszes taplaléksziikségletenél. Csakhogy mig sok helyen az atlag fol6tt, az
alapvetéen sziikségesnél joval tobbet fogyasztanak, addig mashol sziikblkédnek. Napjainkban a fold
lakossaganak tobb mint 70%-a nem kielégitéen, hianyosan taplalt, és ebbdl tébb tiz millidra teheté azok
szdma akik az éhhalal szélén tengbdnek.

Ezek és az ezekhez hasonlé szamos egyéb globalis probléma nem csak az egyes allamokat, hanem a
nemzetkozi élet szerepléit egyardnt foglalkoztatja. Akar az ENSZ, akér az EU politikajat vessziik alapul,
mindenhol egyre inkabb el6térbe kertilnek a leginkabb a harmadik vilagban jelentkezé aggalyok.
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HoOL 1S VAN TULAJDONKEPPEN A HARMADIK VILAG?

Ahhoz, hogy a harmadik vilaggal érdemben foglalkozhassunk, el6észoér a fogalméat kell megprobalnunk
definidlni. Mar maga a kifejezés is problematikus. Milyen kritériumnak kell megfelelni: ideoldgiali,
szegenysegi, foldrajzi, gazdasagi? Természetesen egy kritériumhoz valo kotés ehhez kevés. De valahogy
megis el kell valasztani egymastol az ,.els6" és a ,.harmadik” vilagot. 1990-ben O'neill és Vincent a
kovetkezoként fogalmazta meg: ,,nem-eurdpai, nem-kommunista, és szegény." " A ’90-es évek azonban
nem csak a kommunizmust dontétték meg, hanem ezt az egyszerii ideoldgiat, mint definiciét is. Egy
masik altalanosan elfogadott meghatarozas a Vilagbanknak készonhets. A ,,World Development Report
1997” egy kritériumrendszert allitott fel. Eszerint a fejlettségi szintnek négy alapkategoriajat
kilonboztethetjuk meg:

alacsony jovedelmu (765 USD és kevesebb);
kdzepesen alacsony jovedelmt (766-3020 USD);
kdzepesen magas jovedelmi (3036-9385 USD);
magas jovedelmi (9386 USD és magasabb) orszagok.

A kutatés alapjan az els6 két csoportba dsszesen 128 orszég tartozik, a harmadikba 30, mig az utolséba a
maradék 52. A beszamold szerint az elsé két csoportba tartozé orszagok tartoznak a fejlédé vilag orszagai
kdzé. Azonban, ha e szerint soroljuk be az orszagokat, akkor a megszokott foldrajzi kategorizalas nem
allja meg a helyét. ime egy példa: az elsé csoportbdl 7, és a masodik csoportbdl 16 orszag Kozép- és
Kelet- Eurdpa orszagaibol kerilt ki. Ezen orszdgok bar gazdaségilag a fejlodé vilaghoz tartoznak, illetve
tartoztak, foldrajzilag azonban mégsem tekintheték annak. Amit biztosan allithatunk: a harmadik vilag
orszagait nem tekinthetnénk azoknak, ha nem szorulnanak folyamatos humanitarius segélynyujtasra.

A HUMANITARIUS JOG HIVATASAROL

1864-ben, Henry Dunant kezdeményezésére egy vildgméretii mozgalom indult utjara, mely legfébb
céljakent a természeti és a haborUs katasztrofak aldozatainak megsegitését tiizte zaszlajara. Az esemeny
jelentésegét ndveli, hogy ezzel egyidejiileg az egyre jelentésebbé vald nemzetkdzi jogalkotas is kezdetét
vette. Tobbek kdzott e mozgalom segitette vilagra a genfi egyezmeényeket, melyek a sebesilt és a beteg
katonak, a hadifoglyok és az ellenségeskedések altal sujtott polgari lakossag védelmét hivatott szolgalni.
Az egyezmények nevét ma mar jol ismerik szerte a vilagon, hiszen a legtobb &llam altal alairt és
megerdésitett nemzetk6zi megallapodasok kozé tartoznak.

Jean Pictet szerint a humanitarius jog voltaképpen nem mas, mint ,,a nemzetkozi jognak ama tekintélyes
része, amely a humanitéas érzelmébal taplalkozik, és amely a személyiség védelmére iranyul.”"

A nemzetkdzi jognak ez az 4ga ma a habor( joganak emberi jogi 6sszetevojeként hatarozhaté meg. A
Voroskeresztet létrenozd 1864. évi genfi egyezmény volt a humanitarius jog elsé irasba foglalt
megnyilvanuldsa. A megéallapodas elsédleges célja az orvosi személyzet és a korhazi létesitmenyek
veédelme volt, korszakos jelentéségii kitétele pedig arrol is rendelkezett, hogy a sériilt, beteg katonakat
ossze kell gyijteni, és apolni kell, mégpedig nemzeti hovatartozasra vald tekintet nélkil. Az emlitett
okirat elézménye volt az 1899. évi hagai egyezménynek, mely a tengeri hadviselésre vonatkozdan irt el
humanitérius szabalyokat. Ezeket a szerzédeseket idorol idére felllvizsgaljak, korszerasitik, s napjainkra
mar hatalmas jogszabalytdmeget alkotnak, amelyek a fegyveres konfliktusok altal el6idézett jogi vagy
politikai helyzetek szinte mindegyikét igyekeznek rendezni. E szabalyok nagy részét ma a négy 1949. évi
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genfi egyezmeny és ket kiegeszité jegyzokonyvik kodifikaljak. Kiemelkedé jelentésegi rendelkezések
ezek, melyek tulajdonképp a modern nemzetkdzi emberi jogi okmanyok alapelveit fektetik le,
megkisérelve legalabb egy alapszintii védelem biztositasat béke es haboru idejére egyarant.

Az EUROPAI UNIO ES A HARMADIK VILAG KAPCSOLATA

Az EU és a harmadik vilag kapcsolata az EU torténetének legelejéig nyulik vissza. Ugy is mondhatjuk,
hogy az EU tortenelmével egyidés. Ez a kapcsolat azonban, a Romai Szerzédés életbelépése 6ta mind
tartalmilag, mind formailag gyokeresen megvaltozott. Az Unio folyamatos béviilése, a technika
nemzetkozi kereskedelem Gjjasziletése a WTO létrejottével, mind olyan tényezék voltak, melyek az EU
és a harmadik vilag kozos politikajat atformaltak. A fejlédé vilaggal kialakitott kilkapcsolat leginkabb
egy politikai fércmunkahoz hasonlithaté. A legnagyobb jelent6séggel biré egyezmények a Loméi
Konvencidk voltak, melyeket az ACP (Afrikai, Karib térségi és Csendes-Oceani) orszagokkal kétottek.
Annak ellenére, hogy tulajdonképpen ezek az egyezmények voltak egyedil kidolgozottak és strukturaltak,
nem hagyhatjuk emlités nélkul a tobbi fejlodé orszaggal kialakitott kiilkapcsolatot sem. Hasonld az
egyuttmiikodés a Latin-Amerikai orszagokkal (Mercosur), az Eszak-Afrikai Maghreb (Tunézia, Algéria,
Marokkd, Libia...), és Mashreq allamokkal (Egyiptom, Sziria, Libanon...), a legtébb Azsiai orszaggal, ide
tartozik példadul az ASEAN tarsulas (Association of South-East Asian Nations), és megemlithetjiik a Dél-
Amerikai 4llamokbol all6 Andesi Paktumot is.

A fejlodo orszagokkal kialakitott széleskori kereskedelempolitikai és segélyezési kapcsolatrendszert
eltéro tartalmuk alapjan harom csoportba sorolhatjuk:

e a tarsulds jogalapjan létrejott, a gazdasagi és kereskedelmi egyuttmikédeés minden terlletére
Kiterjed6 és a fejlédést pénziigyi segélynyujtassal is elésegité szerzédéses viszonyon alapuld
kapcsolatok,

o preferencialis elbanas: az idesorolt orszdgokkal az EU vagy kereskedelmi és egyuttmukddési
egyezményeket kot, vagy egyoldalian dont kedvezmények biztositasarol és segélyek nyujtasarol,

e egylttmikodési megallapodason alapuld, de preferenciélis elbanast nem biztosito kapcsolatok.

A kereskedelempolitikai kedvezmények révén nydjtott kozvetett segitseg mellett, kdzvetlen
tamogatasokkal is hozzajarul a szegény orszagok gazdasagi fejlodésének elésegitéséhez. Az EU eziranyu
tevékenységét a Rdémai Szerz6dés 130u-130y cikkelyei szabalyozzdk ,,Egyuttmikodés a fejlesztés
teriletén” cimszd alatt. Eszerint a Kozosség eldsegiti:  “- a fejlédé orszagok, s kilénoésen a
legkedvezétlenebb helyzetii fejl6d6 orszagok tartds gazdasagi és szocialis fejlodését;

o afejlodé orszagok harmonikus és fokozatos bekapcsolodasat a vilaggazdasagba;

e - aszegénység elleni harcot a fejl6d6 orszagokban.”

[ ]
“A Kbdzosségnek ezen a téren folytatott politikaja hozzéjarul a fejlesztés, a demokracia megszilarditasa és
a jogallamisag altalanos célkitiizésehez, valamint az emberi jogok és az alapvet6 szabadsagjogok
tiszteletben tartasanak célkitiizéséhez.” *

Ezenkivil nem hagyjak figyelmen kivil az Egyesult Nemzetek és mas illetékes nemzetkdzi szervezetek
keretein bellil elfogadott célokat és kotelezettségeket sem. [130 u § (3)]
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Ezek a cikkek azt is kihangsulyozzak, hogy az Unid tevékenysege segiti és kiegésziti, de nem helyettesiti
a tagorszagok altal kialakitott timogatasi politikdkat. Az Unid illetve tagorszagainak szerepvéllalasa igen
jelentés a fejlodé orszagok segélyezésében: a vilagban a fejlédé orszagoknak nyujtott 6sszes segély 45-50
%-a szarmazik a Kozosséghol illetve tagorszagaibol.

A SEGELYEK FAJTAI

Az EU harmadik vilagba iranyuld segélyei kozott 6 tipust kilonbdztethetiink meg, melybdl az 5. - a
beruhazasi segélyek - tovabbi 6 részre oszlik, igy 6sszesen 11 kategoriaba sorolhatok. Ezek a segélyek a
kovetkezok:

1./ Program segélyek

2./ Elelmezési segélyek

3./ Humanitérius segélyek

4./ Nem-kormanyzati szervek felé iranyul6 segélyek
5./ Beruhazasi segélyek

természeti kincseket termel6 szektor (mezégazdasag, erdeszet, halaszat...)

egyéb termel6 szektor (ipar, banyaszat, kereskedelem, turizmus...)

gazdasagi infrastruktura és szolgéaltatasok (kdzlekedés és kommunikacio, energia...)
szocialis infrastruktira és szolgaltatasok (oktatas, egészségugy, vizigy...)
kormanyzat és civil tarsadalom

multi-szektorialis projektek ( kbrnyezetvedelem, vidékfejlesztés...)

6./ egyéb segélyek

A segélyek mértékenek ingadozésaval kapcsolatban a vizsgalt 1986 és 1998 kozotti idészakon belil a
kovetkezoket figyelhettilk meg: Az elsé négy eszkdzre esé tdmogatas a segélyek dsszesegéhez képest a 12
év alatt 12%-al csokkent, mig a beruhéazasi segélyekre szant 6sszeg 10%-al nétt, igy ez *98 végén elérte az
egész tamogatas 64%-at. A humanitarius tevékenysegek anyagi tdimogatasa szinte megkétszerez6dott, ami
leginkabb az ECHO és mas non-profit szervezetek létrejottének koszonhets. Ezzel ellentétben az
élelmezési segélyek 21%-rdl 8%-ra csokkentek. Tehat az egyes szektorokra szant 6sszeg az adott helyzet
fliggvenyében alland6an valtozik.

A Program segélyek kategoria a kedvezményezett orszagok kozponti koltsegvetésén keresztil az
infrastrukturdlis fejlesztéseket tdimogatja. Ide tartozik a mezégazdasagi termékekre vonatkozo6 Stabex, és a
banyéaszatot elésegité Sysmin mechanizmus is, melynek kedvezményezettjei az ACP orszagok voltak...
Ezekrol részletesebben a késébbiekben lesz sz6. Ezen segélyek 89%-a az elébb emlitett allamokba
iranyult, a tdmogatds meértékét tekintve pedig a gazdasagi infrastruktdra, az élelmezési segélyek és a
szocialis infrastruktdra és szolgaltatasok utan a negyedik helyre kertilt.

Az élelmezési segélyek, az egyuttmikodési egyezmények elsé eszkozeként, 1967-ben kerlltek
bevezetésre. Olyan segélyfajta ez, mely feltétel nélkil ellat minden raszorulé teriiletet. Harom formajat
kilénboztetjik meg: élelembiztonségi projekt, siirgésségi elelemsegély, és strukturdlis élelmezési segély.
Ezek végrehajtasarol megallapodas szerint gondoskodhat a befogadd orszag, egy non-profit szervezet,
vagy maga a Bizottsag is. Eredetileg a Kdz6s Mezégazdasagi Politika keretén belll miikddott, majd a
késébbiek soran lassan atkertlt a Kozosségi Fejlesztési Politika hataskdrébe. Az élelmezeési segélyek ez a
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b6 évtized alatt (1986-°98) a 9.1 milli0 Euro-s 6ssztamogatasaval a masodik helyre kerilt. Ezt a
tekintélyes helyét mara mar elvesztette, mivel az atcsoportositasok miatt a segélyek minddssze 7%-at
aldozzak ez a cimszo alatt hasonlo célokra.

A humanitarius tdmogatasok a kilonféle akciok legszélesebb terlletét olelik fel, kezdve a termeészeti
katasztrofak és haboruk aldozatai szdmara nyujtott segélyektdl, a felvilagositd eléadasokon keresztiil
egészen a rovid tavu rekonstrukcios munkalatokig. Az EK tevékenységének hatarozott célja a
szlikséghelyzetben 1évé &ldozatok életének megmentése valamint ezek szenvedéseinek csokkentése.

A segélyek 10,4%-at utaltdk ennek a szektornak. 1992-ben a Bizottsag létrehozta a Humanitérius
Segélyek Hivatalat, az ECHO-t (European Commission Humanitarian Aid Office), mely 1993-ban az EU
altal utalt humanitérius segélyek 55%-at atvallalta. 1998-ban méar 60 orszagban latott el a humanitarius
szolgalatokat. 1986 és 1998 kozott a segélyek nagy része Kelet- és Kézép Europa orszagaiba iranyult,
ezen belul is leginkabb a volt Jugoszlavia teriiletére, és a sorrendben csak ezutan kovetkeztek az ACP
orszagok. Az Ujjaépitési munkalatokra forditott 6sszeg 1994-re megduplazdédott, mig 1995-re mar
haromszorosa lett. Ez az 6sszeg az6ta jelentésen nem véltozott.

A nem-kormanyzati szervek felé irdnyuld segélyeknek két fajtajat kilonboztetjik meg. Az egyiknél
kilonleges szolgaltatasnyujtasra szerzédtetik a non-profit szervezeteket, mig a masiknal a szervezetek
projektjeire nyujt finanszirozasi segélyeket. Az utébbi esetben egy adott tervre maximum 500.000. Euro-t
vagy a teljes Kivitelezési 6sszeg 50%-at fordithatjak, melynek idébeli hatalyat 5 évben maximalizaltak. A
70-es években és a 80-as évek elején a legnagyobb 6sszeg az afrikai orszagokba iranyult, a 80-as évek
vegére inkdbb a dél-amerikai orszagoknak jutott. Kozép- Kelet Eurdpaba pedig leginkadbb a Phare
programon keresztil aramlott.

Az elébbi négy és a beruhazasi segély kategoriaja kozétt nem lehet €les hatarvonalat hdzni, mivel ezek
atnyulnak egymasba és egymast feltételezik. De mivel 5 kulénall6 szektorral foglalkozik és 6nalld
koltségvetéssel is rendelkezik, részletesebben szolunk rola:

Az elsé helyen a termeészeti eréforrasokat termelé szektor szerepel. Itt a vidékfejlesztés és a
mez6gazdasadg egy tamogatas ala esik. Az erdégazdasag csak a 90-es évektol lett igazan jelent6s agazat, s
ez leginkabb az eséerdok folyamatos pusztitasa miatt er6s6dé nemzetkézi aggodalomnak kdszdnheto.
Kiemelked6 jelentésége van még a haldszatnak is. A privat szektor versenyképességének tdmogatasatol
kezdve egészen a kutatomunkak finanszirozasaig a segélyek széles valasztéka all a rendelkezésre.

Az egyéb termel6 szektor kategoria igen széles mitkodési kort fog at. Ide tartozik tobbek kozoétt az ipar, a
banyaszat, a kereskedelempolitika, a turizmus is. A legtobb tdmogatast az ACP orszagok kapték,
elsésorban Mauritania és Nigéria voltak a szerencses kedvezményezettek.

A gazdasagi infrastruktira és szolgaltatasok a kozlekedést, a széllitmanyozast, a kommunikaciot, a
bankugyleteket karolta fel a tobb, kevésbé jelentés tevékenyseg mellett és ezzel az Unid
segélypolitikajanak legtamogatottabb eszkoze lett. Osszesen tobb mint 8 milliard Euro-t forditottak erre a
célra. A segélyek jelentés része (83%-a) harom fébb teriiletre koncentralddott: az ACP orszagokba (45%),
Kdzép- és Kelet Eurdpéba (23%) és a Flggetlen Allamok Kozdsségébe (15%).

A szocialis infrastruktira és szolgaltatdsokon belll a tamogatasok 60%-at az oktatasigyre és az
egészségulgyre forditottak. Utdbbi években kiemelked6 szerepet kapott az AIDS elleni kiizdelem is.
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AZ AFRIKAI ALLAMOK RESZESEDESE A SEGELYEKBOL

Az afrikai kontinens 1986 és 1998 kozott 6sszesen 30 milliard Euro segélyt kapott, s ez az 6sszes segély
43.5%-a. Ennek az 6sszegnek tobb mint a harom negyedét az Ggyszintén 1957-ben létrehozott Eurdpai
Fejlesztési Alap nyujtotta.

Az ACP orszagoknak utalt legtobb segély (78%) a Szaharan tuli Afrikaba ment, és csak a maradék 22%-
ot kaptak meg a Csendes-Oceani és Karib térségi allamok.

A program segély eszkdzének két legfontosabb 6sszetevéje a Stabex és a Sysmin szinte teljes egészében
az afrikai orszagokba iranyult. A befogado orszagok kdzott Elefantcsontpart, Kamerun és Etiopia szerepel
az elsé 3 helyen.

Az élelmezési segélyek rendkivil fontosak az afrikai orszagok szaméara. Magasan az elsé szamu
kedvezményezett Etidpia volt (640 millié Euro), 6t Szudan és Mozambik kovette.

A humanitarius szolgalat csak a Ruanda-Burundi krizis utan kapott igazan fontos szerepet az utobbi
években.

A beruhdzasi segélyeket, melyek az O0sszes ACP-be iranyuld segély 58%-at teszi ki, elsésorban a
széllitmanyozas és kommunikacio szektorra forditottak, és ezeket kovette az ipar, a banyaszat és a
szocidlis infrastruktura.

Meg kell még emliteni azt is, hogy a Dél Afrikai Koztarsasag egészen 1997-ig nem volt tagja a Loméi
Konvencionak, igy segélyeket csak kozvetlentl a koltségvetéshdl kaphatott. Létrejott az Apartheid
Aldozatait Segité Specialis Program, és ezt 1995-ben bévitette ki az Eurdpai Program az Ujjaépitésért és
Fejlesztésért. Ezen intézményeken keresztil Dél-Afrika 6sszesen 950 millid Euro-t kapott, melyet
leginkabb az oktatasugyre, a kormanyzasra és a civil tarsadalomra forditott.

EUROPA ES AFRIKA KOZOS POLITIKAJA

Az Uni6 a harmadik vildggal kialakitott kilpolitikdjan belill az ACP orszagokkal val6 kapcsolatat
vizsgaljuk meg részletesebben.

Ha az Eurdpa és Afrika kozotti kapcsolat nem is teljesen a humanitarius segélynyujtason alapul, a
kilonféle kedvezmények mogott mindenképpen felfedezhetjiik nyomait.

A Kozosség és a Szaharan tali Afrika kozotti kapcsolatok 1957-re nyudlnak vissza, amikor a Roémai
Szerz6dés egyes tagallamok tengeren tuli tertletének tarsult statuszt adott. A Szerzédés IV. részében
talalhaté 131-136. cikkelyek foglalkoznak az EK-tagorszagok egykori gyarmataival kialakithatd tarsulés
lehetésegével.

A tarsulas célja ezen orszagok és terliletek gazdasagi és szocialis fejlodésének elémozditasa, valamint az,
hogy kozottik és a Kdzdsseg kdzott szoros gazdasagi kapcsolatok jojjenek létre.”
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»AZ e Szerzédés preambulumaban lefektetett elveknek megfeleléen a tarsulassal elsésorban ezen
orszagok és tertletek lakoinak érdekeit kell szolgalnia és elé kell mozditani jolétliket, hogy az altaluk
kivant gazdaségi, tarsadalmi és kulturalis fejlédési iranyba segitse éket.”

Az alairo 6 orszag kozul Franciaorszagnak és Belgiumnak ekkor még jelentés gyarmatbirodalma volt még
az Afrikai kontinensen és a tengeren tuli térségekben. A tarsulas jogcimét eredetileg elsésorban a francia
gyarmatokkal kialakitandd szorosabb kapcsolatok eérdekében hoztak létre, de késébb, az EK béviilései
kdvetkeztében az egykori brit, spanyol és portugdl teriiletek is bekeriltek ebbe a viszonyrendszerbe. A
segélyelosztas vegett a Szerzédés létrehozta az Eurdpai Beruhazasi Bank altal finanszirozott Eurdpai
Fejlesztési Alapot, valamint az EGK és a tarsult orszagok kodzotti szabad kereskedelmi teret.

Y AOUNDETOL COTONOUIG

Az 1960-as evek elején a gyarmatok nagy része elnyerte fuggetlenségét; Ujfajta intézkedesekre és
kapcsolatrendszerre volt szikseg. Ennek eredményekeént jott létre az elsé Yaoundei Egyezmény 1963-ban,
melynek aldirasa egyben azt is jelentette, hogy nemzetkozileg elismertté valt a résztvevo orszagok
szuverenitdsa. A Konvencid preferencialis kereskedelmi kapcsolatrendszert alakitott ki a Hatok és a
tizennyolc — elsésorban frankofon — afrikai orszag kozott. Utobbiak Tarsult Afrikai Allamok és
Madagaszkar (EAMA) néven is ismertek. Az elsé Yaoundei Egyezmény alairasa az iparosodott és a
fejlodo vilag elsé intézményes egylttmikddesének kezdetét jelezte, és bar 1969-ben — a megallapodas
értelmében — hatalyat vesztette, szellemiségét tovabb vitte a masodik Yaoundei Egyezmény, melyet
elédjéhez hasonldan 6t evre irtak ala. Ez id6 alatt kerilt sor az Europai Kozosség elsé bovitésére. Az
Egyesult Kirdlysag eurdpai tagsaga és a Brit Nemzetkdzdsséget érinté problémak sziikségessé tettek, hogy
a Kozosség atszervezze nemzetkozi kapcsolatait. Ennek eredményeként sziletett meg a Loméi
Konvencid, mely az atszervezés ellenére a Yaoundei Egyezmény Iényegi elemeit tartalmazta — majd adta
mindezt tovabb a Cotonou-i Megéllapodasnak.

A Yaoundei Egyezmény elsésorban a kereskedelmi kedvezményeket emliti. Eszerint az EAMA-
orszagokbdl vammentesen jOhettek be azok a mezdégazdasagi és ipari termékek, melyek az eurdpai
termel6k arucikkeivel nem voltak kdzvetlen versenyben. Ilyen volt tobbek kdzott a kdvé, a kakao, a banan
vagy az ananasz. A kedvezmények deklaralasa fontos Iépés volt ugyan, de az EK és a Yaoundei orszagok
kdzotti kereskedelem viszont csaknem jelentéktelen volt; a Kozosség Kozép- Amerikaval példaul kétszer
ilyen élénk kuilkereskedelmi kapcsolatot tartott fenn. A Yaoundei orszagok Eurdpaval torténd
Osszekapcsolasa raadasul a fejlodé vilagnak csupéan elenyészé részét hozta a korébbinal kedvezébb
helyzetbe, hiszen az egyezmény alairdin kivil szdmos orszag vart még hasonlé segitségre. Az Eurdpai
Kodzosség fent emlitett, 1973-as bévitése soran a tagallamok szdma hatrol kilencre emelkedett. Mig
Déanianak és Irorszagnak nem voltak gyarmati kotédései, a britek még mindig szoros kapcsolatot tartottak
fenn a Nemzetkdzosseg fejlodo orszagaival; elsésorban a Karib-tengeri és a Csendes-6ceéni allamokkal.
Még 1973-ban megkezdédtek a targyalasok az ACP-orszagokkal, majd 1975. februarjdban -
kompromisszumos megoldasként — létrejott a Loméi Konvencid, mely immaron negyvenhat fejlédo
orszag europai kapcsolatait igyekezett kiépiteni.

A Konvenci6 foébb irdnyvonalai voltak az EK és az ACP-orszagok kozotti kereskedelem fellenditése,
mez6gazdasagi és ipari fejlesztés, a legfejletlenebb allamok részére kiuldnleges segélynyuijtas, a terlleti
egyuttmikodés tAmogatasa, legfontosabb eleme pedig egy export-stabilizacios program, a STABEX volt.
Utobbi stratégidjanak lényege, hogy ha az ACP-orszagokbol szarmazd kilonleges arucikkek
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kereskedelme barmi okbol visszaesik, a program segitségével a Kozosség ellensulyozhatja a keletkezett
gazdasagi kart.

Az 1980-ban Gjabb tiz orszag irta ala a méasodik Loméi Konvenciot, melynek &t évét elsésorban a
STABEX pénziigyi valsaga jellemezte, a Kdz6sség ugyanis nem tudta hatékonyan finanszirozni a
program mikddését, az 6todik év végére azonban megtalalta a megoldast a problémara. Ez volt a
SYSMIN létrehozésa, mely a STABEX-hez hasonlo elvek alapjan az asvanykincsek exportjat volt hivatott
megkonnyiteni. A Kozosség folyamatos bovitésének kdszonhetéen 1986-ra méar Gordgorszag,
Spanyolorszag és Portugalia is a Kdzdsségben tudhatta magat, a harmadik Lomeéi Konvencid alairasakor
teh&t mar tizenkét eurdpai orszag kotott szerzodést a hatvanhat ACP-allammal. Ezzel a fejl6dé orszagok
fele mar az alairdk koze tartozott, a lakossagra vetitve azonban ez mindossze tizenot szazalékot jelentett.
A harmadik Konvencio célja elsésorban a gazdasagi, kulturalis és szocialis fejlodés elémozditasa volt.

Az 1990-ben kotott 1V. Loméi Egyezmény mér tiz évre sz0l6 megallapodast tartalmazott. Ebben az
id6szakban dolt 6ssze Kozép- és Kelet-Eurdpaban a kommunizmus, ennek kdvetkezményeként ezen
orszagok fejlédésének tdmogatasa elsébbségi kérdéssé valt, a loméi allamok pedig hattérbe szorultak. A
megallapodasnak — mely immar hetven fejlodé orszaggal kottetett — négy f6 irdnya volt: politikai,
kereskedelmi, szektoridlis és penzigyi.

2000-ben a loméi konvenciok torténete lezarult, s a Cotonoui Partnerségi Megallapodés aléirasaval (j
fejezet vette kezdetét. Az Europai Unid hetvenhét ACP-orszaggal kotott ekkor megallapodast, melynek
idébeli hatalyat 20 évben &llapitottdk meg, de 5 évente fellllvizsgaljak azt. A Cotonoui Partnerségi
Megallapodas két alappilléren, a fejlesztesi segélyeken és a kereskedelmi egyittmiikddésen nyugszik. Az
elébbi célja a fejlodést elésegité programok létrehozasa harom kiemelt terlileten: gazdasagi és szocialis
fejlodés valamint teruleti integracio. A szegénység lekizdése mellett, Gj elemként egyre fontosabb
szerepet kap az emberi jogokért, a demokratikus elvekért és a jogallamisdg megteremtéséért folyo
kiizdelem is. Az egylttmukodési stratégia a konfliktus-megel6zést és a békefenntartast is magaban
foglalja. A kereskedelemben szintén jelentés valtozasokat idézett el6 a Megallapodas, tobbek kozott a
dokumentum rendelkezései alapjan 2002. szeptemberétél megsziint a STABEX és a SYSMIN, amelynek
a helyébe a Regionalis Gazdasagi Tarsulasi Egyezmény (APER) Iépett, valamint 2008 januar 1-t6l eltorli
majd az egyoldall preferencialis vamkedvezményeket is.

AZ ECHO

A Kilencvenes évek elején olyan természeti és ember okozta kataszréfak kdvették egymast, hogy azt mar
nem lehetett tovabb figyelmen kivil hagyni. Banglades, Jugoszlavia, Kelet-Eur6pa, Ruanda vagy akar
Albania nem kerilhették el a figyelé eurdpai szemek tekintetét. Azonban a legtébb esetben, az Unio
joforman tehetetlennek bizonyult az akkori intézményi struktdrajaval. (Tulajdonképpen) kiilsé és belsé
inditékok hatasara hoztadk létre 1992-ben a Humanitarius Segélyek Hivatalat, az ECHO-t (European
Community Humanitarian Aid Office). Ezt megel6z6en Eurdpanak nem volt szervezetten humanitéarius
tevékenységet folytatd intézménye, inkdbb boékezii bankarként volt jelen, mintsem tarsként. Az ECHO
megalapitdsa ezt a nézépontot volt hivatott megvéltoztatni. Gondosan kiépitett adminisztracidnak
kdszonhetéen, azéta is évrol évre boviil a tevékenységi kore.

Az EU Tanadcs EC 1257/96-os szamu rendeletében leirtak szerint az ECHO-nak kovetkezék a
célkitiizései:
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e az emberi életek megmentése és védelme, természeti és ember okozta katasztrofak idejen és azokat
kdvetden;

e hosszantarto krizishelyzetek - mint példaul polgarhabor( - idején a sziikséges segély és tamogatas
biztositasa;

e asegelyek széllitasanak finanszirozasa és gondoskodas arrol, hogy azok ténylegesen a raszorulok
kezébe keruljenek;

e Segélynyujtas menekiilteknek és ldozotteknek, valamint hazatérésiikkor a beilleszkedésben vald
segitség;

e ROvid-tava rehabilitaciés és rekonstrukciés miuveletek lebonyolitasa az aldozatok legalabb
alapszintii 6nellatd képességének érdekében;

o Katasztrofakra valod felkészilés, kilonds tekintettel a korai figyelmeztet6 rendszerek Kiépitésére,
valamint a magas kockazatu teriileteken azok megel6zését biztositani es finanszirozni.

Az ehhez kapcsolodd mukddési korok olyan tevékenységeket is feldlelnek, mint peldaul a humanitarius
tevékenységek figyelemmel kisérése, a segélyekhez szikséges megvalGsithatdsagi  tanulmanyok
készitése, a taposoaknakkal teleszort terliletek megtisztitasa, szakemberek kiképzése és még sok egyeb
feladat ellatésa.

Az ECHO a Romano Prodi vezette Bizottsag atszervezesi munkélatai kdvetkeztében elvesztette szeparalt
jellegét és korabban Poul Nielson, majd az 6t kéveté: Antonio Cavaco, a Fejlédés és Humanitarius
Segélynyujtas tarca vezetéjének feleléssége alatt all.

Az intézmény egy minddssze 114 tagbol allo adminisztracios magbdl all, akik mellett még hetvenen a
terepeken dolgoznak. A csapat munkarejét harom foldrajzilag elkilonitett mikddesi részlegre és tovabbi
harom iranyitasi és stratégiai részlegre osztottdk. Az elsé az ACP orszagokkal foglalkozik, a mésodik a
Kozép-Kelet Eurdpai allamokkal és a Fuiggetlen Allamok Kozosségével, mig a harmadik foldrajzi egység
feladata Azsia, Kozép-Amerika, Kozel-Kelet és a mediterran orszagokrdl valé gondoskodas. Az elsé
stratégiai egység tartja a kapcsolatot a nemzetkdzi szervezetekkel, az EU intézményekkel, statisztikat
készit stbh. A masodik az emberi eréforrasokrol és a kiképzésekrol gondoskodik, valamint szerzédéses
kapcsolatot tart a non-profit szervezetekkel. S végil az utolsé egység feladata a felllvizsgalat és a
pénzlgyi iranyitas.

A Loméi Konvencidkkal ellentétben az ECHO nem kdvetel sem politikai, sem pedig gazdasagi
feltételeket. A segélyeket politikai meggy6ézédésre, vallési- és nemzeti hovatartozasra valé tekintet nélkiil,
raszorultsagi alapon osztjak szét. Ha az ECHO nydjtotta segélyeket és a tagallamok altal kilon
adomanyozott segélyeket 6sszeadjuk, az Eurdpai Unidra a vilag elsé szamu donorjaként tekinthetiink.
Muikddésének egyik leglényegesebb eleme a partnerszervezetekkel valo egyittmikddes. 1999-ben mar
tobb mint 180 szervezet segitette a munkajat. 1998 és 2000 koz6tt a humanitérius segélyekre szant 6sszeg
kétharmada non-profit szervezetek segitségével jutott el rendeltetési helyére. Egyes polgarhaborus
helyzetekben politikai okok miatt a civil lakossag elérhetetlen marad az ENSZ képviseleteinek, és csak
nem-kormanyzati szervek kapnak engedélyt az elzart teriiletek megkozelitéséhez. Kiemelkedéen erés az
egyuttmiikddés a Vilagélelmezési Programmal, az ENSZ Menekiiltligyi Bizottsdgaval, a Nemzetkozi
Voroskereszttel és az Unicef-fel.

Azért, hogy egy atfogo képet alkothassunk az ECHO segélyeinek jelentéségérél, érdemes megemliteni,
hogy 2002-ben majdnem 560 millid6 Euro-t forditott az 1366 kilonféle beruhdzasara. A legnagyobb
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Osszeget az ACP orszagoknak és a volt Jugoszlavia utédallamainak utaltak. Az eldbbi a koltsegvetés
39%-4t , mig az utobbi ennek a 20%-4t kapta. Az Azsiai orszagok Gsszesen 26%-ot tudhattak magukénak.
A varatlanul fellep6 sziikséghelyzetben a terepmunka megkezdéséhez szilkséges maximalis id6 5 naprol
24-48 oréra csokkent. Ezzel az ECHO lett a vilag leggyorsabban reagalé humanitarius szervezete. Ma mar
évente kordlbelil 500 millio Euro-s éves koltségvetesebdl, tobb mint 60 orszagban, legalabb 200 non-
profit szervezeten keresztil tobb mint 18 millio ember szdméra nyujt kilénféle segitsegeket.

A "90-es évek és az ezredforduld uj vilagrendet alakitott ki, minek kovetkezményeként a nemzetkozi
kapcsolatok fejlesztésenél egyre nagyobb szerephez jut a humanitas szelleme. El6térbe kerllt a
szegényseg elleni kiizdelem, a fenntarthaté gazdasagi és kornyezeti fejlodés, az emberi jogok biztositasa,
valamint a harmadik vilag felzarkdztatasa és integralasa a vilaggazdasagba.

Minden évben, minden honapban vagy szinte minden nap Gjabb és Gjabb humanitarius krizishelyzetek
allnak el a vilag kilonboz6 cslicskeiben. A legeldugottabb apré falvaktol kezdve egészen a millids
nagyvarosokig, a legvaratlanabb pillanatban torténhetnek olyan események, melyek az adott népcsoport
életét és életkorilmeényeit akar évtizedekre is gyokeresen megvaltoztathatjdk. Beszélhetlink akar
fegyveres konfliktusokrdl, akar termeszeti katasztrofak okozta valsagokrdl is. Az eredmény
szempontjabol ennek nincs jelentésége. Emberek millidi tengetik életiiket viz, élelem, orvosi ellatas vagy
otthon nélkul.

Ugyanakkor szerencsére egyre tobben fognak 6ssze annak érdekében, hogy az emberi életeket és a
kulturalis értékeket megmentsék, megdérizve ezzel Afrika és a vilag soksziniiségét és vele egyltt egy
erkolcsi értékrendet is.

":Dr. Herczeg Géza : A humanitarius nemzetkozi jog fejlédése és mai problémai 5.oldal;

2 :Martin Holland : The European Union and the third world 23.oldal;

®:Dr Herczegh Géza: A humanitarius nemzetkozi jog fejlédése és mai problémai 79.oldal;
*: Az Eurépai Kozosség Alapité Szerzédése, Réma, 1957. marcius 25.; 130 u § (1), (2):
>:Az Eurdpai Kdzdsség Alapitd Szerzédése, Rdma, 1957. mércius 25.; 1318§;
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